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RELATION OF THE INDIANA REGISTER TO THE INDIANA ADMINISTRATIVE CODE

The Indiana Register is an official monthly publication of the state of Indiana. The Indiana Legislative Council publishes the full
text of proposed rules, final rules, and other documents, such as executive orders and attorney general’s opinions, in the Indiana
Register in the order in which the Indiana Legislative Council receives the documents.

The Indiana Administrative Code is an official annual publication of the state of Indiana. It codifies the current general and
permanent rules of state agencies in subject matter order.

The Indiana Register acts as a source of information about the rules being proposed by state agencies and acts as an “advance
sheet” to the Indiana Administrative Code. With few exceptions, an agency may not adopt a rule, i.e., a policy statement having the
force of law, without publishing a substantially similar proposed version in the Indiana Register. Although a rule becomes effective
without publication in the Indiana Register, an agency must file an adopted and approved rule with the Indiana Legislative Council.
The Council publishes these final rules in the Indiana Register.

RETENTION SCHEDULE

A person must consult the following publications to find the current rules of state agencies:

(1) 2003 Indiana Administrative Code (CD-ROM version).

(2) Volumes 26 and 27 of the Indiana Register (CD-ROM version).
The Indiana Administrative Code and Indiana Register are distributed in CD-ROM format only. Both are also accessible at
www.in.gov/legislative/ic_iac/.

The 2001 Edition of the Indiana Administrative Code, the 2002 Supplement, and other volumes of the Indiana Register may be
discarded. (Please consider recycling.)
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Introduction

JUDICIAL NOTICE AND CITATION FORM

IC 4-22-9 provides for the judicial notice of rules published in the Indiana Register or the Indiana Administrative Code. Subject to any
errata notice that may affect a rule, the latest published version of a final rule is prima facie evidence of that rule’s validity and content.

Cite to a current general and permanent rule by Indiana Administrative Code citation, regardless of whether it has been published
in a supplement to the Indiana Administrative Code. For example, cite the entire current contents of title 312 as “Title 312 of the
Indiana Administrative Code,” cite the entire current contents of the third article in title 312 as “312 IAC 3,” cite the entire current
contents of the fourth rule in article three as “312 IAC 3-4,” and cite part or all of the current contents of the second section in rule
four as “312 IAC 3-4-2.” IC 4-22-9-6 provides that a citation in this form contains later adopted amendments. Cite a noncodified
rule provision by LSA document number, SECTION number, and Indiana Register citation to the page at which the cited text begins.
If a reference to a particular version of a rule or a page in the Indiana Register is appropriate, cite the volume, page, and year of
publication as “25 Ind. Reg. 120 (2002).” A shorter Indiana Register citation form is “25 IR 120.”

PRINTING CODE
This style type is used to indicate that substantive text is being inserted by amendment into a rule, and this styte type is used to
indicate that substantive text is being eliminated by amendment from a rule. Fhis styte type is replaced by a single large “X” to show
the elimination of a form or other piece of artwork. This style type is used to indicate a rule is being added. This style type and this
style type also are used to highlight nonsubstantive annotations to a rule and to indicate that an entry in a reference table or the index
concerns a final rule.

REFERENCE TABLES AND INDEX
The page location of rules and other documents printed in the Indiana Register may be found by using the tables and index
published in the Indiana Register. A citation listing of the general and permanent rules affected in a volume and a cumulative index
are published in each issue. Cumulative tables that cite executive orders, attorney general’s opinions, and other nonrule policy
documents printed in a calendar year are published quarterly.

FILING AND PUBLISHING SCHEDULE
NOTICE AND PUBLICATION SCHEDULE. The Legislative Services Agency publishes documents filed by 4:45 p.m. on
the tenth day of a month (no later than the twelfth day of a month, excluding holidays or weekends) in the following month’s
Indiana Register according to the schedule below:
PUBLICATION SCHEDULE

Closing Dates: Publication Dates: Closing Dates: Publication Dates:
November 10, 2003 December 1, 2003 June 10, 2004 July 1, 2004
December 10, 2003 January 1, 2004 July 9, 2004 August 1, 2004
January 9, 2004 February 1, 2004 August 10, 2004 September 1, 2004
February 10, 2004 March 1, 2004 September 10, 2004 October 1, 2004
March 10, 2004 April 1, 2004 October 12, 2004 November 1, 2004
April 8, 2004 May 1, 2004 November 10, 2004 December 1, 2004
May 10, 2004 June 1, 2004 December 10, 2004 January 1, 2004

Documents will be accepted for filing on any business day from 8:00 a.m. to 4:45 p.m.

AROC NOTICES: Under IC 2-5-18-4, the Administrative Rules Oversight Committee is established to oversee the rules of any
agency not listed in IC 4-21.5-2-4. As a result, certain notices to the AROC are required and are printed in the Indiana Register.

CORRECTIONS: IC 4-22-2-38 authorizes an agency to correct typographical, clerical, or spelling errors in a final rule without
initiating a new rulemaking procedure. Correction notices are printed on errata pages in the Indiana Register.

EFFECTIVE DATE: IC 4-22-2-36 provides that, unless a later date is specified in the rule, a rule becomes effective thirty (30)
days after filing with the Secretary of State.

EMERGENCY RULES: IC 4-22-2-37.1 provides summary rulemaking procedures for certain specified categories of rules.

INCORPORATION BY REFERENCE: IC 4-22-2-21 requires that a copy of matters that are incorporated by reference into a rule must
be filed with the Attorney General, the Governor, and the Secretary of State along with the text of the incorporating final rule.

NONRULEPOLICY DOCUMENTS: IC 4-22-7-7 requires that any nonrule document that interprets, supplements, orimplements
a statute and that the issuing agency may use in conducting its external affairs must be filed with the Legislative Services Agency
and published in the Indiana Register.

NOTICE OF INTENT TO ADOPT A RULE: IC 4-22-2-23 requires an agency to publish a Notice of Intent to Adopt a Rule at
least thirty (30) days before publication of the proposed rule.

PROMULGATION PERIOD: In order to be effective, the final version of an adopted rule must be approved by the Attorney
General and the Governor within one (1) year after the date that the notice of intent is published. The final rule must then be filed
with the Secretary of State.

PUBLIC HEARINGS: IC 4-22-2-24 requires that the public hearing on a proposed rule be scheduled at least twenty-one (21) days
after a notice of the hearing is published in the Indiana Register and in a newspaper of general circulation in Marion County.

RULES READOPTION: IC 4-22-2.5 provides that a rule adopted under IC 4-22-2 expires January 1 of the seventh year after
the year in which the rule takes effect, unless the rule contains an earlier expiration date.
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State Agencies

ALPHABETICAL LIST
AGENCY

AGENCY TITLE NUMBER TITLE NUMBER
Accountancy, IndianaBoardof ............. ... ... . . 872 Human Service Programs, Interdepartmental Board for the Coordination of . 490
Accounts, State Board of . ....... .. ... 20  tIndustrial Board of Indiana . ......... ... ... o i 630
Adjutant General . . ... .. 0 Insurance, Departmentof ......... ... ... .. ... i 760
Administration, Indiana Departmentof .................... ... ... Labor, Department of . ....... ... ... . . 610

tAdministrative Building Council of Indiana . .................... Land Surveyors, State Board of Registrationfor .................. 865

tAeronautics Commission of Indiana . .. ............ ... ... ... ..
tAging and Community Services, Departmenton . . . .
Agricultural Development Corporation, Indiana
Agricultural Experiment Station ............. ... ... i i
tAgriculture, Commissionerof ................ ... ...
Agriculture, Commissioner of . ................ ...
tAIr Pollution Control Board . ........... ... ...
Air Pollution Control Board ................... ...

tAir Pollution Control Board of the State of Indiana . ............... 325
Alcohol and Tobacco Commission . ............c.ccviiieeennn.. 905
Amusement Device Safety Board, Regulated . .................... 685
Animal Health, Indiana State Boardof .......................... 345
Architects and Landscape Architects, Board of Registration for ... ... 804

Athletic Trainers Board, Indiana . . ..............cooviiiennnn..
Attorney General for the State, Officeof .........................
Auctioneer Commission, Indiana . .............. ... ... .
Barber Examiners, Board of .............. ... .. ... ... .. .
Boiler and Pressure Vessel RulesBoard . ........................

Law Enforcement Training Board
Library and Historical Board, Indiana
Library Certification Board . . .......... ... ... i

Local Government Finance, Departmentof ....................... 50
Lottery Commission, State .. ............. i 65
Medical and Nursing Distribution Loan Fund Board of

Trustees, Indiana . ...t 580
Medical Licensing Board of Indiana .. .......................... 844
Mental Health and Addiction, Divisionof ....................... 440
Meridian Street Preservation Commission ....................... 925
Motor Vehicles, Bureauof ............. ... ... . . i 140
Natural Resources, Departmentof ............................. 310
Natural Resources COmmisSioN . .........ouueriiniunennennennn 312
Nursing, Indiana State Boardof ................ ... ... ........ 848

Occupational Safety Standards Commission . ] 6

Optometric Legend Drug Prescription Advisory Committee, Indiana .. 857
Optometry Board, Indiana 852
Parole Board .. ... 220

Boxing Commission, State . ............. i tPersonnel Board, State . ......... ... 30
BUAGET AQENCY . vttt Personnel Department, State .. ... 31
Chemist of the State of Indiana, State . ............. . Pesticide Review Board, Indiana .............................. 357
Children’s Health Insurance Program, Office of the Pharmacy, IndianaBoard of ............. .. ... ... .. i 856
Chiropractic Examiners, Board of ............. ... ... ... ..... Plumbing Commission, Indiana . ............... ... ... ........ 860
Civil Rights CommisSion . ...t Podiatric Medicine, Boardof .................. ... ... .. ... . ... 845
tClemency Commission, Indiana .. ... Police Department, State . . . ... .ot 240
Commerce, Department of ........... ... Political Subdivision Risk Management Commission, Indiana ... .... 762
Community Residential Facilities Council ....................... Port Commission, Indiana. . .............. ... 130
Consumer Protection Division of the Office of the Attorney General . ... 11 Private Detectives LicensingBoard ............................ 862
Controlled Substances Advisory Committee . .. ................... 858 Professional Standards Board ... ........... ... ... .. 515
Coroners Training Board ........... ... ... i 207 Proprietary Education, Indiana Commissionon ................... 570
Correction, Departmentof . ......... ... ... . i 210 PS)échology Board, State . ......... ... 868
Cosmetology Examiners, State Boardof ........................ 820  Public Access Counselor, Officeofthe .......................... 62
Creamery ExaminingBoard ................. ... .. ... 365 Public Employees' Retirement Fund, Board of Trustees of the ......... 35
Criminal Justice Institute, Indiana . ......................... ... 205 Public Records, Oversight Committeeon ......................... 60
Deaf Board, Indiana School forthe . ......................... ... 514 Public Safety Training Institute ........................ ... ... 280
Dentistry, State Board of . ....... ... . ... ... . .. 828 Real Estate Commission, Indiana ..., 876
Developmental Disabilities Residential Facilities Council ........... 430 Reciprocity Commission of Indiana .. .......................... 145
Dietitians Certification Board, Indiana . ......................... 830 Revenue, Departmentof State ......... ... ..o 45
Disability, Aging, and Rehabilitative Services, Divisionof .......... 460 Safety Review, Board of . ........... ... i 615
tEducation, Commissionon General ............................ 510 School Bus Committee, State . ..............oo it 575
Education, Indiana State Boardof .............. ... ... ........ 511 Secretary of State . ....... .. 75
Education Employment Relations Board, Indiana ................. 560 Securities DIVISION .. ..o 710
Education Savings Authority, Indiana .......................... 540 Seed Commissioner, State . . ... ... 360
EggBoard, State . . ... 370 Social Worker, Marriage and Family Therapist, and Mental Health
tElection Board, State .............. .. 15 Counselor Board ........... . ..ot 839
Election Commission, Indiana ......................ooiiiia... 18  tSoil and Water Conservation Committee, State ................... 311
tElevator Safety Board .. ... 670 Soil Scientists, Indiana Board of Registrationfor .................. 307
Emergency Management Agency, State . ............. ... ... ... 290  fSolid Waste ManagementBoard . ..................ciiiii.. 320.1
Emergency Medical Services Commission, Indiana . ............... 836 Solid Waste Management Board . ... ........... ..., 329
Employees' Appeals Commission, State . ......................... 33 Speech-Language Pathology and Audiology Board ................ 880
tEmployment and Training Services, Departmentof ................ 645 Standardbred Board of Regulations, Indiana ..................... 341
Engineers, State Board of Registration for Professional ............. 864  tStream Pollution Control Board of the State of Indiana ............. 330
Enterprise Zone Board ............. .. 58 Student Assistance Commission, State . ............ .. ... 585
Environmental Adjudication, Officeof ......................... 315 Tax Review, IndianaBoardof ................................. 52
Environmental Health Specialists, Boardof ...................... 896  tfTeacher Training and Licensing, Commissionon ................. 530
tEnvironmental Management Board, Indiana ..................... 320 Teachers' Retirement Fund, Board of Trustees of the Indiana State .... 550
Ethics Commission, State . ... 40 Television and Radio Service Examiners, Boardof ................ 884
Fair Commission, State . . ..............c.o i 80  tTextbook Adoptions, Commissionon .......................... 520
Family and Children, Divisionof ........... ... ... ... ........ 470 TOXICO|OQ¥, State Department of
Family and Social Services, Office of the Secretary of . ... 405 tTraffic Safety, Officeof .......
Financial Institutions, Departmentof .......... .. ... ... ........ 750  fTransportation, Departmentof .............. ... ...
Fire Marshal, State . ............. ... ... ... i 650  Transportation, Indiana Departmentof ...................... ..., 105
Fire Prevention and Building Safety Commission ................. 675 Transportation Finance Authority, Indiana .. ..................... 135
Firefighting Personnel Standards and Education, Board of .......... 655 Underground Storage Tank Financial Assurance Board ............. 328
Forensic Sciences, COmmission on . ..............oouviiinnn.... 415  tUnemployment Insurance Board, Indiana ....................... 640
Funeral and Cemetery Service, State Boardof .................... 832 Utility Regulatory Commission, Indiana ........................ 170
Gaming Commission, Indiana .............. ... 68  tVehicle Inspection, Departmentof .................. ... ... .... 160
Geologists, Indiana Board of Licensure for Professional ............ 305  Veterans' Affairs Commission ..................... ... ... 915
Grain Buyers and Warehouse Licensing Agency, Indiana ........... 824 Veterinary Medical Examiners, Indiana Boardof .. ................ 888
Grain Indemnity Corporation, Indiana . ......................... 825 Violent Crime Compensation Division .. ........................ 480
Hazardous Waste Facility Site Approval Authority, Indiana . ........ 323  tVocational and Technical Education, Indiana Commissionon ....... 572
Health, Indiana State Departmentof ............................ 410  tWage Adjustment Board ........... . 635
Health Facilities Council, Indiana . ... .. .................ooo... 412 War Memorials Commission, Indiana . ......................... 920
Health Facility Administrators, Indiana State Boardof ............. 840  tWatch Repairing, Indiana State Board of Examinersin ............. 892
tHighways, Departmentof . .......... ... i 120 Water Pollution Control Board . ............. ... ... .couus. 327
tHorse Racing Commission, Indiana ............................. 70 tWater Pollution Control Board . . . . . S 330.1
Horse Racing Commission, Indiana .. ............ ... ... ........ 71 Worker's Compensation Board of Indiana ....................... 631
Hospital Council . ... ... .. 414 Workforce Development, Departmentof ........................ 646
Housing Finance Authority, Indiana .. ........... ... ... ........ 930
tAgency's rules are repealed, transferred, or otherwise voided.
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State Agencies
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GENERAL GOVERNMENT

Office of Attorne}/_ General for the State
Consumer Protection Division of the Office of the Attorney General
State Election Board . .
Election Commission
State Board of Accounts =~ . .
Indiana Department of Administration
State Personne| Board
State Persannel Department .
State Empl_loyees' Appeals Commission .
Board of Trustees of the Public Employees' Retirement Fund
State Ethics Commission
Department of State Revenue .
D%Fartment of Local Government Finance
Indiana Board of Tax Review
Department of Commerce
Enterprise Zone Board .
Oversight Committee on Public Records
Office of the Public Access Counselor
State Lottery Commission,
Indiana Gaming Commission, .
Indiana Horse Racing Commission
Indiana Horse Racing Commission
Secretary of State
State Fair Commission
Budget Agency
TRANSPORTATION AND PUBLIC UTILITIES
Department of Transportation
Indiana Department of Transportation
Aeronautics Commission of Indiana
Department of Highways
Indiana Port Commission
Indiana Transportation Finance Authority
Bureau of Motor Vehicles
Reciprocity Commission of Indiana
Office of Traffic Safety
Department of Vehicle Inspection
Indiana Utility Regulatory Commission
CORRECTIONS, POLICE, AND MILITARY
Indiana Criminal Justice Institute
Coroners Training Board
Department of Correction
Parole Board
Indiana Clemency Commission
State Police Department
Law Enforcement Training Board
State Department of Toxicology
Adjutant General .
Public Safety Training Institute
State Emergency Management Agency

NATURAL RESOURCES, ENVIRONMENT, AND AGRICULTURE

—+

Indiana Board of Licensure for Professional Geologists
Indiana Board of Registration for Soil Scientists
Department of Natural Resources .
State Soil and Water Conseryvation Committee
Natural Resources Commission, .
Office of Environmental Adjudication
Indiana Environmental Management Board
Solid Waste Management Board . .
Indiana Hazardous Waste Facility Site Approval Authority
Air Pollution Control Board of the State of Indiana
Air Pollution Control Board
Air Pollution Control Board
Water Pollution Control Board
Underground Storage Tank Financial Assurance Board
Solid Waste Management Board .
Stream Pollution Control Board of the State of Indiana
Water Pollution Control Board
Commissioner of Agriculture .
Indiana Standardbred Board of Regulations
Indiana State Board of Animal Health
Agricultural Experiment Station
State Chemist of the State of Indiana
Indiana Pesticide Review Board
State Seed Commissioner
Creamery Examining Board
State Egg Board .
CommisSioner of Agriculture
HUMAN SERVICES

Office of the Secretary of FamlIY and Social Services
Office of the Children’s Health Insurance Program

Indiana State Department of Health

Indiana Health Facilities Council

Hospital Council . .

Commission on Forensic Sciences . L i
Developmental Disabilities Residential Facilities Council

Community Residential Facilities Council

Division of Mental Health and Addiction .

Department on Aging and Community Services .

Division of Disahility, A&ln , and Rehabilitative Services

Division of Family and Children .

Violent Crime Compensation Division X
Interdepartmental Board for the Coordination of Human Service Programs

TITLE NUMBER
EDUCATION AND LIBRARIES
t510  Commission on General Education
511  Indiana State Board of Education
514 Indiana School for the Deaf Board
515  Professional Standards Board
1520  Commission on Textbook Adoptions
t530  Commission on Teacher Training and Licensing
540  Indiana Education Savings Authority
550  Board of Trustees of the Indiana State Teachers' Retirement Fund
560 Indiana Education Employment Relations Board
570  Indiana Commission on Proprietary Education
t572  Indiana Commission on Vocational and Technical Education
575  State School Bus Committee
580  Indiana Medical and Nursing Distribution Loan Fund Board of Trustees
585  State Student Assistance Commission
590 Indiana Library and Historical Board
595  Library Certification Board
LABOR AND INDUSTRIAL SAFETY
610  Department of Labor
615  Board of Safety Review o
620  Occupational Safety Standards Commission
1630  Industrial Board of Indiana ]
631  Worker's Compensation Board of Indiana
1635  Wage Adjustment Board
1640  Indiana Unemployment Insurance Board .
1645  Department of Employment and Training Services
646  Department of Workforce Development
650  State Fire Marshal .
655  Board of Flr_eflghtl_ng_PersonneI_Standar_ds and Education
1660  Administrative Building Council of Indiana
1670  Elevator Safety Board _ o
675  Fire Prevention and Building Safety Commission
680  Boiler and Pressure Vessel Rules Board
685  Regulated Amusement Device Safety Board
BUSINESS, FINANCE, AND INSURANCE
710  Securities Division
750  Department of Financial Institutions
760  Department of Insurance
762  Indiana Political Subdivision Risk Management Commission
770  Indiana Agricultural Development Corporation
OCCUPATIONS AND PROFESSIONS
804  Board of Registration for Architects and Landscape Architects
808  State Boxing Commission
812  Indiana Auctioneer Commission
816  Board of Barber Examiners .
820  State Board of Cosmetolo%Examlners_ .
824  Indiana Grain Btéyers and Warehouse Licensing Agency
825  Indiana Grain Indemnity Corporation
828  State Board of Dentistry
830 Indiana Dietitians Certification Board
832  State Board of Funeral and Cemetery Service
836  Indiana Emergen,{:/%/ Medical Services Commission
839  Social Worker, Marriage and Family Therapist, and Mental Health
Counselor Board N o
840  Indiana State Board of Health Facility Administrators
844  Medical Licensing Board of Indiana
845  Board of Podiatric Medicine.
846  Board of Chiropractic Examiners
848  Indiana State Board of Nursing
852  Indiana Optometrg Board
856  Indiana Board of Pharmacy o ) .
857  Indiana Oé)tometrlc Legend Drug Prescription Advisory Committee
858  Controlled Substances Advisory Committee
860  Indiana Plumbing Commission
862  Private Detectives Licensing Board .
864  State Board of Registration for Professional Engineers
865  State Board of Registration for Land Surveyors
868  State Psychology Board
872  Indiana Board of Accountancy
876  Indiana Real Estate Commission )
880  Speech-Language Pathology and Audiology Board
884  Board of Television and Radio Service Examiners
888 Indiana Board of Veterinary Medical Examiners
1892  Indiana State Board of Examiners in Watch Repairing
896  Board of Environmental Health Specialists
898 Indiana Athletic Trainers Board
MISCELLANEOUS
905  Alcohol and Tobacco Commission
910  Civil Rights Commission
915  Veterans' Affairs Commission
920  Indiana War Memorials Commission
925  Meridian Street Preservation Commission
930 Indiana Housing Finance Authority

tAgency's rules are repealed, transferred, or otherwise voided.
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Final Rules

TITLE 10 OFFICE OF ATTORNEY GENERAL
FOR THE STATE

LSA Document #03-167(F)
DIGEST

Amends 10 IAC 3-1-1 and 10 IAC 3-1-2 relating to and
updating the form for filing tort claims against the state.
Effective 30 days after filing with the secretary of state.

10 IAC 3-1-1
10 IAC 3-1-2

SECTION 1. 10 IAC 3-1-1 IS AMENDED TO READ AS
FOLLOWS:

10 IAC 3-1-1 Tort claims against the state; form
Authority: I1C 34-13-3-6
Affected:  1C9-13-2-73; IC 11-10-8; IC 11-12; IC 12-23; IC 20-8.1-5.1-7;
IC 34-6-2-38; IC 34-13-3-3; IC 35-33-8; IC 35-46-1-15.1

Sec. 1. (a) A claim for personal injury or property damage
against the state of Indiana must be filed on the form prescribed
in subsection (b) or be in writing as prescribed under +€ 344~
16:5 1C 34-13-3 and this rule.

(b) Claim Form:
STATE OF INDIANA
CLAIM FOR PERSONAL INJURY OR PROPERTY
DAMAGE
* Use additional sheets if necessary *
Name of Claimant: Driver’s License No.:
Date and Time of Loss:
Exact Location of Loss (Include County, Nearest Cross-
road, and Town, etc.):

n

Dollar Amount of Loss:
State Agency and State Vehicle Commission Number (If
known):

Names and Addresses of All Persons Involved (If
known):

Address of Claimant at Time of Loss:

Claimant’s Current Address and Work/Home Telephone
Numbers:

Indiana Register, Volume 27, Number 3, December 1, 2003
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9. How was the State Negligent:

10. Explanation of What Happened:

I swear and affirm under the penalties for perjury that the
foregoing information is true and correct to the best of my
knowledge and belief.

Claimant’s Signature Date

**ATTACH COPIES OF MEDICAL BILLS, ACCIDENT
REPORTS, VEHICLE REGISTRATION, PHOTOGRAPHS,
TWO ESTIMATES OF REPAIR, OR RECEIPTS FOR RE-
PAIRS TO YOUR PROPERTY, AND ANY ADDITIONAL
DOCUMENTATION IN REFERENCE TO THIS MATTER.**

Mail this claim form and any attachments by CERTIFIED or
REGISTERED mail to:
Office of the Attorney General
Attn:; Tort Claims Investigations
IGCS - 5th Floor
402 West Washington Street
Indianapolis, Indiana 46204

NOTICE OF TORT CLAIM FORM
for PROPERTY DAMAGE & PERSONAL INJURY
Provided by the State of Indiana - Office
of the Attorney General

Anyone who has a claim for personal injury or property
damage against the State of Indiana must either use the follow-
ing form to file a claim or make the claim in writing as pre-
scribed in Indiana Code 34-4-16-5 34-13-3 and these rules.

KEEP A COPY OF YOUR CLAIM FORM, YOUR RE-
CEIPTS FOR YOUR BILLS, AND YOUR CERTIFIED OR
REGISTERED MAIL RECEIPT.

If your claim is properly filed, the Office of the Attorney
General will investigate it and will notify you in writing within
90 days of receipt if your claim is approved. A claim is denied
if not approved within 90 days.

DO NOT DELAY MAKING YOUR CLAIM. INDIANA
LAW GIVES YOU ONLY 270 (TWO HUNDRED SEV-
ENTY) DAYS AFTER THE LOSS TO MAKE A CLAIM,
AND IT MUST COMPLY WITH Indiana Code 34-4-16:5- 34-
13-3. EACH PERSON WHO HAD A LOSS SHOULD FILE
A SEPARATE FORM.



Final Rules

The filing of this claim is part of a legal process. If you have
any questions about the right way to file a claim, you should
contact an attorney of your choice. The state’s attorneys are not
authorized by law to assist you with filing this claim; however,
for your information, the following is a list of actions or
conditions resulting in nonliability pursuant to Indiana Code 34~
4-16-5-3+ 34-13-3-3:

“Sec. 3. A governmental entity or an employee acting within the
scope of the employee’s employment is not liable if a loss results from:

(1) The natural condition of unimproved property.

(2) The condition of a reservoir, dam, canal, conduit, drain, or

similar structure when used by a person for a purpose which is not

foreseeable.

(3) The temporary condition of a public thoroughfare whiek or

extreme sport area that results from weather.

(4) The condition of an unpaved road, trail, or footpath, the purpose

of which is to provide access to a recreation or scenic area.

(5) The design, construction, control, operation, or normal

condition of an extreme sport area, if all entrances to the extreme

sport area are marked with:
(A) a set of rules governing the use of the extreme sport area;
(B) awarning concerning the hazards and dangers associated
with the use of the extreme sport area; and
(C) a statement that the extreme sport area may be used only
by persons operating extreme sport equipment.

This subdivision shall not be construed to relieve a governmental

entity from liability for the continuing duty to maintain extreme

sports areas in a reasonably safe condition.

£5) (6) The initiation of a judicial or an administrative proceeding.

6y (7) The performance of a discretionary function; however, the

provision of medical or optical care, as provided in IC 34-6-2-38
seetion 2(b) (1€ 34-4-16-5-2(h)) of this ehapter; shall be considered
to be a ministerial act.

A (8) The adoption and enforcement of or failure to adopt or

enforce a law (including rules and regulations), unless the act of

enforcement constitutes false arrest or false imprisonment.

8} (9) An act or omission performed in good faith and without

malice under the apparent authority of a statute which is invalid, if

the employee would not have been liable had the statute been valid.
9y (10) The act or omission of anyone other than the governmental
entity or the governmental entity’s employee.

€6y (11) The issuance, denial, suspension, or revocation of, or

failure or refusal to issue, deny, suspend, or revoke, any permit,

license, certificate, approval, order, or similar authorization, where
the authority is discretionary under the law.

&1 (12) Failure to make an inspection, or making an inadequate or

negligent inspection, of any property, other than the property of a

governmental entity, to determine whether the property complied

with or violates any law or contains a hazard to health or safety.
2y (13) Entry upon any property where the entry is expressly or
impliedly authorized by law.

3y (14) Misrepresentation if unintentional.

&4 (15) Theft by another person of money in the employee’s

official custody, unless the loss was sustained because of the

employee’s own negligent or wrongful act or omission.

5y (16) Injury to the property of a person under the jurisdiction

and control of the department of correction if the person has not

exhausted the administrative remedies and procedures provided by

section 65 (4€ 34-4-16-5-6-5) 7 of this chapter.

6y (17) Injury to the person or property of a person under supervi-
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sion of a governmental entity and who is:

(A) on probation; or

(B) assigned to an alcohol and drug services program under IC

12-23, a minimum security release program under IC 11-10-8, a

pretrial conditional release program under IC 35-33-8, or a

community corrections program under IC 11-12.
4 (18) Design of a highway (as defined in IC 9-13-2-73), if the
claimed loss occurs at least twenty (20) years after the public
highway was designed or substantially redesigned; except that this
subdivision shall not be construed to relieve the responsible
governmental entity from the continuing duty to provide and
maintain public highways in a reasonably safe condition.
48) (19) Development, adoption, or implementation, operation,
maintenance, or use of an enhanced emergency communication
system.
49 (20) Injury to a student or a student’s property by an employee
of a school corporation if the employee is acting reasonably under
a discipline policy adopted under IC 20-8.1-5.1-7(b).
(21) An error resulting from or caused by a failure to recognize
the year 1999, 2000, or a subsequent year, including an incorrect
date or incorrect mechanical or electronic interpretation of a
date, that is produced, calculated, or generated by:

(A) a computer;

(B) an information system; or

(C) equipment using microchips;
that is owned or operated by a governmental entity. However,
this subdivision does not apply to acts or omissions amounting to
gross negligence, willful or wanton misconduct, or intentional
misconduct. For purposes of this subdivision, evidence of gross
negligence may be established by a party by showing failure of
a governmental entity to undertake an effort to review, analyze,
remediate, and test its electronic information systems or by
showing failure of a governmental entity to abate, upon notice,
an electronic information system error that caused damage or
loss. However, this subdivision expires June 30, 2003.
(22) An act or omission performed in good faith under the
apparent authority of a court order described in 1C 35-46-1-15.1
thatisinvalid, including an arrest or imprisonment related to the
enforcement of the court order, if the governmental entity or
employee would not have been liable had the court order been
valid.

(Office of Attorney General for the State; 10 IAC 3-1-1; filed
Jul 1, 1997, 4:15 p.m.: 20 IR 2994; filed Nov 7, 2003, 12:15

p.m.: 27 IR 824)

SECTION 2. 10 IAC 3-1-2 IS AMENDED TO READ AS
FOLLOWS:

10 IAC 3-1-2 Claim forms available
Authority: 1C 34-13-3-6
Affected: 1C 34-13-3

Sec. 2. The office of the attorney general will make claims
forms available to all state agencies and to all persons who
request a claim form. (Office of Attorney General for the State;
10 IAC 3-1-2; filed Jul 1, 1997, 4:15 p.m.: 20 IR 2996; filed
Nov 7, 2003, 12:15 p.m.: 27 IR 825)

LSA Document #03-167(F)
Notice of Intent Published: 26 IR 3369
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Proposed Rule Published: September 1, 2003; 26 IR 3909
Hearing Held: September 23, 2003

Approved by Attorney General: November 3, 2003
Approved by Governor: November 6, 2003

Filed with Secretary of State: November 7, 2003, 12:15 p.m.
Incorporated Documents Filed with Secretary of State: None

TITLE 11 CONSUMER PROTECTION DIVISION OF
THE OFFICE OF THE ATTORNEY GENERAL

LSA Document #03-165(F)
DIGEST

Adds 11 IAC 3 relating to the regulation of professional
fundraiser consultants and professional solicitors to establish
fines on professional fundraiser consultants and solicitors as
permitted by IC 23-7-8, define certain terms, and establish
requirements for the registration application, the solicitation
notice, and the financial report that are filed with the consumer
protection division. Effective 30 days after filing with the
secretary of state.

111AC3

SECTION 1. 11 IAC 3 IS ADDED TO READ AS FOL-
LOWS:

ARTICLE 3. PROFESSIONAL FUNDRAISER CON-
SULTANTS AND PROFESSIONAL SOLICITORS

Rule 1. Definitions

11 IAC 3-1-1 Applicability
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: I1C23-7-8-1

Sec. 1. Unless otherwise noted, the definitions set forth at
IC 23-7-8-1 and this rule apply throughout this article.
(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-1-1; filed Nov 7, 2003, 12:00 p.m.: 27 IR
826)

11 1AC 3-1-2 “Document” defined
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8

Sec. 2. As used in this article, “document” refers to a
registration application, contract, solicitation notice,
financial report, or consultant disclosure form. (Consumer
Protection Division of the Office of the Attorney General; 11
IAC 3-1-2; filed Nov 7, 2003, 12:00 p.m.: 27 IR 826)

11 1AC 3-1-3 “Information” defined
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8
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Sec. 3. As used in this article, “information” refers to:
(1) a document as described in section 2 of this rule;
(2) an amendment as described in 11 IAC 3-2-3; or
(3) any other paperwork required to be filed under I1C 23-
7-8 or this article.
(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-1-3; filed Nov 7, 2003, 12:00 p.m.: 27 IR 826)

Rule 2. General Provisions

11 IAC 3-2-1 Filing requirements
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8

Sec. 1. (a) Subject to subsection (b), the filing of informa-
tion with the division is complete on the earliest of the
following dates that apply to the filing:

(1) The date on which the information is delivered to the

division.

(2) The date of the postmark on the envelope containing

the information if the information is mailed to the

division by United States mail.

(3) The date on which the information is deposited with

a private carrier, as shown by a receipt issued by the

carrier, if the information is sent to the division by

private carrier.

(b) Any information required to be filed under IC 23-7-8
shall not be considered filed with the division if the infor-
mation is incomplete, incorrect, or fails to comply with the
requirements of IC 23-7-8 and this article. (Consumer
Protection Division of the Office of the Attorney General; 11
IAC 3-2-1; filed Nov 7, 2003, 12:00 p.m.: 27 IR 826)

11 IAC 3-2-2 Document filing
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8

Sec. 2. The date a document is considered filed is the date
the document first meets the requirements of section 1 of
this rule. (Consumer Protection Division of the Office of the
Attorney General; 11 IAC 3-2-2; filed Nov 7, 2003, 12:00 p.m.:
27 IR 826)

11 IAC 3-2-3 Amendments
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8

Sec. 3. (a) A professional fundraiser consultant or
professional solicitor may file an amendment to a registra-
tion application, contract, solicitation notice, financial
report, or consultant campaign disclosure form.

(b) The amendment becomes a part of the document to
which the amendment relates upon filing.

(c) The amendment shall:
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(1) clearly indicate that it is an amendment; and
(2) reference the document that it is amending.

(d) The filing of an amendment does not prohibit or
restrict the division from initiating any action under IC 23-
7-8 or this article. (Consumer Protection Division of the Office
of the Attorney General; 11 IAC 3-2-3; filed Nov 7, 2003, 12:00
p.m.: 27 IR 826)

Rule 3. Registration

11 IAC 3-3-1 Application requirement
Authority: I1C 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2

Sec. 1. To comply with the disclosure requirements of IC
23-7-8-2(a), a professional fundraiser consultant or profes-
sional solicitor shall complete a registration application as
prescribed by the division. (Consumer Protection Division of
the Office of the Attorney General; 11 IAC 3-3-1; filed Nov 7,
2003, 12:00 p.m.: 27 IR 827)

11 IAC 3-3-2 Information and fee required
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2; IC 23-7-8-4

Sec. 2. A professional fundraiser consultant or profes-
sional solicitor shall not be considered registered under IC
23-7-8-2(a) until:

(1) the registration application is filed with the division;

and

(2) the correct fee is received by the division.

(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-3-2; filed Nov 7, 2003, 12:00 p.m.: 27 IR 827)

11 IAC 3-3-3 Requirements for registration update
Authority: I1C 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2; IC 23-7-8-4

Sec. 3. (@) A professional fundraiser consultant or
professional solicitor who files a registration update under
IC 23-7-8-4(c) shall comply with:

(1) IC 23-7-8-2(a); and

(2) this article.

(b) A professional fundraiser consultant or professional
solicitor who fails to file a registration update as required
by IC 23-7-8-4(c) will be deemed not registered with the
division under IC 23-7-8-2(a). (Consumer Protection Division
of the Office of the Attorney General; 11 IAC 3-3-3; filed Nov
7,2003, 12:00 p.m.: 27 IR 827)

11 IAC 3-3-4 Fines
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2; IC 23-7-8-4

Sec. 4. (a) The division may fine a professional fundraiser
consultant or professional solicitor up to one hundred

Indiana Register, Volume 27, Number 3, December 1, 2003

827

dollars ($100) for each month or part of a month after the
date on which the registration update and renewal fee were
due to be filed under IC 23-7-8-4(c).

(b) If a professional fundraiser consultant or professional
solicitor was previously fined by the division under subsec-
tion (a), the division may fine the professional fundraiser
consultant or professional solicitor up to two hundred
dollars ($200) for each month or part of a month after the
date on which the registration update and renewal fee are
due under IC 23-7-8-4(c). (Consumer Protection Division of
the Office of the Attorney General; 11 IAC 3-3-4; filed Nov 7,
2003, 12:00 p.m.: 27 IR 827)

11 IAC 3-3-5 Registration renewals arriving after the

renewal year ends
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2; IC 23-7-8-4

Sec. 5. If a professional fundraiser consultant or profes-
sional solicitor has not filed a registration update or paid
the renewal fee under IC 23-7-8-4(c) before September 2 of
the year the renewal is due, the professional fundraiser
consultant or professional solicitor must:

(1) apply for registration under I1C 23-7-8-2(a); and

(2) pay the registration fee of one thousand dollars

($1,000) under 1C 23-7-8-4(a).

(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-3-5; filed Nov 7, 2003, 12:00 p.m.: 27 IR
827)

Rule 4. Consultant Contracts

11 IAC 3-4-1 Contract filing requirements
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 1. Before acting as a professional fundraiser consul-
tant for a charitable organization, the professional
fundraiser consultant must file a written contract described
under I1C 23-7-8-2(c) with the division. (Consumer Protection
Division of the Office of the Attorney General; 11 1AC 3-4-1;
filed Nov 7, 2003, 12:00 p.m.: 27 IR 827)

11 IAC 3-4-2 Consultant disclosure form
Authority: 1C 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 2. A professional fundraiser consultant may complete
a consultant disclosure form as prescribed by the division
for each contract the professional fundraiser consultant
enters into with a charitable organization. The professional
fundraiser consultant shall sign the consultant disclosure
form while under oath. (Consumer Protection Division of the
Office of the Attorney General; 11 IAC 3-4-2; filed Nov 7,
2003, 12:00 p.m.: 27 IR 827)
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11 IAC 3-4-3 Fines
Authority: I1C 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 3. (a) For each contract entered into with a charitable
organization, a professional fundraiser consultant who fails
to file a contract within the period specified by IC 23-7-8-
2(c) may be assessed a fine of up to one hundred dollars
($100) for each month or part of a month after the date on
which the consultant begins acting as a professional
fundraiser consultant.

(b) If a professional fundraiser consultant was previously
fined by the division under subsection (a), the division may
assess a fine of up to two hundred dollars ($200) for each
month or part of a month after the date on which the
consultant begins acting as a professional fundraiser
consultant. (Consumer Protection Division of the Office of the
Attorney General; 11 IAC 3-4-3; filed Nov 7, 2003, 12:00 p.m.:
27 IR 828)

11 IAC 3-4-4 Campaign starting date
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2

Sec. 4. For purposes of section 3 of this rule, the following
applies:
(1) Whenever a professional fundraiser consultant does
not submit to the division a consultant disclosure form,
the date on which the consultant begins acting as a
professional fundraiser consultant is the starting date of
the consulting services as stated on the contract.
(2) Whenever a professional fundraiser consultant
submits to the division a consultant disclosure form that
complies with section 2 of this rule, the date on which the
consultant begins acting as a professional fundraiser
consultant is the starting date listed on the consultant
disclosure form.
(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-4-4; filed Nov 7, 2003, 12:00 p.m.: 27 IR
828)

Rule 5. Solicitor Contracts

11 IAC 3-5-1 Contract requirements
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2

Sec. 1. Before a professional solicitor engages in a solicita-
tion, the professional solicitor must file a written contract
described under 1C 23-7-8-2(d) with the division. (Consumer
Protection Division of the Office of the Attorney General; 11
IAC 3-5-1; filed Nov 7, 2003, 12:00 p.m.: 27 IR 828)

11 IAC 3-5-2 Fines
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2
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Sec. 2. (a) For each contract entered into with acharitable
organization, a professional solicitor who fails to file a
contract within the period specified by IC 23-7-8-2(d) may
be assessed a fine of up to one hundred dollars ($100) for
each month or part of a month after the date on which the
professional solicitor begins soliciting.

(b) If a professional solicitor was previously fined by the
division under subsection (a), the division may assess a fine
of up to two hundred dollars ($200) for each month or part
of a month after the date on which the professional solicitor
begins soliciting. (Consumer Protection Division of the Office
of the Attorney General; 11 IAC 3-5-2; filed Nov 7, 2003, 12:00
p.m.: 27 IR 828)

11 IAC 3-5-3 Campaign starting date
Authority: 1C 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 3. For purposes of section 2 of this rule and 11 IAC
3-6-2, the date on which the professional solicitor begins
soliciting for a charitable organization is considered to be
the earlier of:

(1) the date the professional solicitor begins soliciting; or

(2) the date when soliciting began as listed on the solicita-

tion notice under 1C 23-7-8-2(e)(2).

(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-5-3; filed Nov 7, 2003, 12:00 p.m.: 27 IR
828)

Rule 6. Solicitation Notice Filings

11 IAC 3-6-1 Campaign requirements
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 1. Before a professional solicitor begins a solicitation
campaign, the professional solicitor must file a solicitation
notice described under IC 23-7-8-2(e) with the division.
(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-6-1; filed Nov 7, 2003, 12:00 p.m.: 27 IR
828)

11 IAC 3-6-2 Fines
Authority: 1C 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 2. (a) A professional solicitor who fails to file a
solicitation notice by the beginning date of a solicitation
campaign may be assessed a fine of up to one hundred
dollars ($100) for each month or part of a month after the
beginning date of the solicitation campaign.

(b) If a professional solicitor was previously fined by the
division under subsection (a), the division may assess a fine
of up to two hundred dollars ($200) for each month or part
of a month after the beginning date of the solicitation
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campaign. (Consumer Protection Division of the Office of the
Attorney General; 11 IAC 3-6-2; filed Nov 7, 2003, 12:00 p.m.:
27 IR 828)

Rule 7. Financial Reports

11 IAC 3-7-1 Financial report requirements
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 1. To comply with IC 23-7-8-2(f), a professional
solicitor shall complete a financial report as prescribed by
the division. (Consumer Protection Division of the Office of the
Attorney General; 11 1AC 3-7-1; filed Nov 7, 2003, 12:00 p.m.:
27 IR 829)

11 IAC 3-7-2 Filing deadlines
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2

Sec. 2. A financial report under IC 23-7-8-2(f) shall be
filed with the division not later than ninety (90) days after
one (1) of the following occurs:

(1) The ending of a solicitation campaign.

(2) The anniversary of the commencement of a solicita-

tion campaign lasting more than one (1) year.
(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-7-2; filed Nov 7, 2003, 12:00 p.m.: 27 IR
829)

11 IAC 3-7-3 Fines
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: IC 23-7-8-2

Sec. 3. (a) For each financial report, a professional
solicitor who fails to file a financial report within the time
period prescribed by section 2 of this rule may be assessed
a fine of up to one hundred dollars ($100) for each month
or part of a month starting from the ninety-first day after
one (1) of the following occurs:

(1) The ending of a solicitation campaign.

(2) The anniversary of the commencement of a solicita-

tion campaign lasting more than one (1) year.

(b) If a professional solicitor was previously fined by the
division under subsection (a), the division may assess a fine
of up to two hundred dollars ($200) for each subsequent
violation of subsection (a). (Consumer Protection Division of
the Office of the Attorney General; 11 IAC 3-7-3; filed Nov 7,
2003, 12:00 p.m.: 27 IR 829)

11 IAC 3-7-4 Campaign starting and ending dates
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 4. (a) For purposes of sections 2 through 3 of this
rule, the dates when a solicitation campaign, other than a
campaign described in subsection (b), will begin and end
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are the projected dates when soliciting will begin and end as
listed on the solicitation notice under IC 23-7-8-2(¢)(2).

(b) If a solicitation campaign ends earlier than the
projected date when soliciting will end as listed on the
solicitation notice, the professional solicitor shall submit a
financial report as described in this rule within ninety (90)
days from the actual ending date of the solicitation cam-
paign. (Consumer Protection Division of the Office of the
Attorney General; 11 1AC 3-7-4; filed Nov 7, 2003, 12:00 p.m.:
27 IR 829)

Rule 8. Miscellaneous and Penalties

11 IAC 3-8-1 Division’s authority not prohibited or re-

stricted
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: I1C 23-7-8-2

Sec. 1. (a) This article shall not prohibit or restrict the
division from initiating any action authorized under IC 23-
7-8 or any other law enforced by the division.

(b) The division may deny or revoke the registration of a
professional solicitor who fails to comply with 1C 23-7-8-2(f)
even if the professional solicitor has not been previously
assessed a fine under this article. (Consumer Protection
Division of the Office of the Attorney General; 11 1AC 3-8-1;
filed Nov 7, 2003, 12:00 p.m.: 27 IR 829)

11 IAC 3-8-2 Fines are in addition to fees
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8-2

Sec. 2. A fine under this article is in addition to any fee
provided under IC 23-7-8. (Consumer Protection Division of
the Office of the Attorney General; 11 IAC 3-8-2; filed Nov 7,
2003, 12:00 p.m.: 27 IR 829)

11 IAC 3-8-3 Administrative Orders and Procedures Act
applies
Authority: 1C 4-6-9-8; IC 23-7-8-8
Affected: 1C 4-21.5; IC 23-7-8

Sec. 3. IC 4-21.5 applies to any proceedings under this
article. (Consumer Protection Division of the Office of the
Attorney General; 11 1AC 3-8-3; filed Nov 7, 2003, 12:00 p.m.:
27 IR 829)

11 IAC 3-8-4 Lack of warning not a defense
Authority: IC 4-6-9-8; IC 23-7-8-8
Affected: 1C 23-7-8

Sec. 4. The lack of awarning to a professional fundraiser
consultant or professional solicitor that adocument submit-
ted by the professional fundraiser consultant or profes-
sional solicitor is in any way incomplete, incorrect, or fails
to comply with the requirements of 1C 23-7-8 or this title is
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not a defense to an action by the division under this article.
(Consumer Protection Division of the Office of the Attorney
General; 11 IAC 3-8-4; filed Nov 7, 2003, 12:00 p.m.: 27 IR
829)

LSA Document #03-165(F)

Notice of Intent Published: 26 IR 3369

Proposed Rule Published: September 1, 2003; 26 IR 3911
Hearing Held: September 25, 2003

Approved by Attorney General: November 3, 2003
Approved by Governor: November 6, 2003

Filed with Secretary of State: November 7, 2003, 12:00 p.m.
Incorporated Documents Filed with Secretary of State: None

TITLE 327 WATER POLLUTION CONTROL
BOARD

LSA Document #01-95(F)
DIGEST

Amends 327 IAC 15 concerning storm water run-off associ-
ated with construction activity and storm water discharges
associated with industrial activity. Repeals 327 IAC 15-5-11.
Effective 30 days after filing with the secretary of state.

HISTORY
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327 IAC 15-5-6 327 IAC 15-6-5
327 IAC 15-5-6.5 327 IAC 15-6-6
327 1AC 15-5-7 327 1AC 15-6-7
327 IAC 15-5-7.5 327 1AC 15-6-7.3
327 IAC 15-5-8 327 IAC 15-6-7.5

327 IAC 15-5-10
327 IAC 15-5-11
327 IAC 15-5-12

327 IAC 15-6-8.5
327 1AC 15-6-9
327 IAC 15-6-10

327 IAC 15-6-1 327 IAC 15-6-11
327 IAC 15-6-2 327 IAC 15-6-12
327 IAC 15-6-4

SECTION 1. 327 IAC 15-2-3 IS AMENDED TO READ AS
FOLLOWS:

327 IAC 15-2-3 NPDES general permit rule applicability

requirements
Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected: 1C 13-11-2; IC 13-18-4

Sec. 3. (a) A general permit rule may regulate all designated
categories of point sources for which a general permit rule
exists except:

(1) as provided under section 6 or 9 of this rule or the

applicable general permit rule; and

(2) point source discharges meeting the applicability require-

ments of a general permit rule, who are already subject to

individual NPDES permits prior to the effective date of a

general permit rule.

(b) Persons excluded from general permit rule regulation
solely because they have an existing individual NPDES permit
may request to be regulated under a general permit rule and may
request that the individual NPDES permit be revoked or
modified to remove the point source from the existing permit.
Upon revocation or expiration of the individual NPDES permit,
the general permit rule shall apply to such point source dis-
charges regulated under this article. This allowance to change
from an individual NPDES permit to a general NPDES
permit does not apply to municipal separate storm sewer
system permittees who were issued an individual NPDES
permit before January 1, 2000.

(c) A person that holds an individual NPDES permit may
have discharges regulated under an applicable general permit
rule if such discharges are not addressed in the individual

(26 IR 2645). permit. (Water Pollution Control Board; 327 IAC 15-2-3; filed
Date of Second Hearing and Final Adoption: May 8, 2003. Aug 31, 1992, 5:00 p.m.: 16 IR 17; filed Oct 27, 2003, 10:15
a.m.: 27 IR 830)
327 IAC 15-2-3 327 IAC 15-3-3
327 1AC 15-2-6 327 1AC 15-5-1 SECTION 2.327 IAC 15-2-6 IS AMENDED TO READ AS
327 IAC 15-2-8 327 IAC 15-5-2 FOLLOWS:
327 IAC 15-2-9 327 IAC 15-5-3
327 IAC 15-3-1 327 IAC 15-5-4 327 1AC 15-2-6 Exclusions
327 IAC 15-3-2 327 IAC 15-5-5 Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected: IC 13-11-2; IC 13-18-4
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Sec. 6. (a) Except as provided in subsection (b), an
individual NPDES permit issued under 327 IAC 5 is required
for a discharge to a receiving stream identified as an outstand-
ing state resource water, an exceptional use water, or an
outstanding national resource water as defined under 327 IAC
2-1-2(3), 327 IAC 2-1-11(b), or 327 IAC 2-1.5-4 or which
would significantly lower the water quality as defined under
327 IAC 5-2-11.3(b)(1) of such a water downstream of the
point source discharge.

(b) A discharge to an outstanding national resource
water, outstanding state resource water, or exceptional use
water may be permitted under 327 IAC 15-5, 327 IAC 15-6,
or 327 IAC 15-13 if the commissioner determines the
discharge will not significantly lower the water quality as
defined under 327 IAC 5-2-11.3(b)(1) of such a water
downstream of that point source discharge. (Water Pollution
Control Board; 327 IAC 15-2-6; filed Aug 31, 1992, 5:00 p.m.:
16 IR 17; filed Jan 14, 1997, 12:00 p.m.: 20 IR 1476; filed Oct
27,2003, 10:15 a.m.: 27 IR 830)

SECTION 3. 327 IAC 15-2-8 IS AMENDED TO READ AS
FOLLOWS:

327 1AC 15-2-8 Transferability of notification require-
ments

Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected: IC4-22-2; IC 13-11-2; IC 13-18-4

Sec. 8. (a) Unless other requirements are found within
specific rules under this article, compliance with the NOI
letter submission requirements under this article may net be
transferred if ownershipfoperation of a facility is transferred to
& Rew person; that person must submit a NOH tetter ptrstant to
327 tAC 15-3 of seek coverage tnder an individual NPBES
permit ptirstant to 327 +AE€ 5 the following occurs:

(1) The current permittee notifies the commissioner at
least thirty (30) days in advance of the proposed transfer
date in subdivision (2).
(2) A written agreement containing a specific date for
transfer of permit responsibility and coverage between
the current permittee and the transferee (including
acknowledgment that the existing permittee is liable for
violations up to that date and that the transferee is liable
for violations from that date on) is submitted to the
commissioner.

(3) The transferee certifies in writing to the commissioner

intent to operate the facility without making such mate-

rial and substantial alterations or additions to the facility
as would significantly change the nature or quantities of
pollutants discharged.

(b) A petson who fited a NOt tetter tnder this article and whe

stbsegtently was reguested by the commissioner to file an
apphication for an individtal NPDES permit has one htndred
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twenty {(126) days from the time of the reguest by the commis-
stoner to fHe the apphieation: The commissioner may require

that a new NOI letter be submitted rather than agreeing to
the transfer of the NOI letter requirements. (Water Pollution
Control Board; 327 IAC 15-2-8; filed Aug 31, 1992, 5:00 p.m.:
16 IR 18; filed Oct 27, 2003, 10:15 a.m.: 27 IR 831)

SECTION 4. 327 IAC 15-2-9 IS AMENDED TO READ AS
FOLLOWS:

327 1AC 15-2-9 Special requirements for NPDES general

permit rule
Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected: IC4-21.5; IC 13-11-2; IC 13-18-4

Sec. 9. (a) If a general permit rule is amended, all persons
regulated by the affected general permit rule must be notified by
first class mail of the amendment by the commissioner. withif
stxty (66) days after the effective date of the amended rute:
Those persons notified by the commissioner under this subsec-
tion shall:

(1) apply for an individual NPDES permit under 327 1AC 5-

3; within one hundred twenty (120} days after the effeetive

tate of the amended fete: or

(2) submit a complete NOI letter containing the information

required in 327 IAC 15-3-2 and the amended rule;
within ninety (90) days after the effective date of the amended
tute: receipt of the notice from the commissioner.

(b) The commissioner may require any person either with an
existing discharge subject to the requirements of this article or
who is proposing a discharge that would otherwise be subject
to the requirements of this article to apply for and obtain an
individual NPDES permit if one (1) of the six (6) cases listed in
this subsection occurs. Interested persons may petition the
commissioner to take action under this subsection. Cases where
individual NPDES permits may be required include the follow-
ing:

(1) The applicable requirements contained in this article are

not adequate to ensure compliance with:

(A) water quality standards under 327 IAC 2-1 or 327 IAC
2-15; or

(B) the provisions that implement water quality standards
contained in 327 IAC 5.

(2) The person is not in compliance with the terms and

conditions of the general permit rule.

(3) A change has occurred in the availability of demonstrated

technology or practices for the control or abatement of

pollutants from the point source.

(4) Effluent limitations guidelines that are more stringent than

the requirements in the general permit rule are subsequently

promulgated for point sources regulated by the general permit
rule.

(5) A water quality management plan containing more

stringent requirements applicable to such point source is

approved.
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(6) Circumstances have changed since the activity regulated
under this article began so that the discharger is no longer
appropriately controlled under the general permit rule or
either a temporary or permanent reduction or elimination of
the authorized discharge is necessary.

(c) If, under subsection (b), the commissioner requires an
individual NPDES permit, pursuant to 327 IAC 5-3, the
commissioner shall notify the person in writing that an individ-
ual NPDES permit application is required. This notice shall be
issued pursuant to IC 4-21.5 and shall also include the follow-
ing:

(1) A brief statement of the reasons for this decision.

(2) An application form.

(3) A statement setting a time for the person to file the

application.

(4) A statement that on the effective date of the individual

NPDES permit, the general permit rule, as it applies to the

individual person, shall no longer apply.

The commissioner may grant additional time upon request of
the applicant for completion of the application.

(d) An eperatot; as defined in 327 tAC 15-5-4(F); of a sterm
water gischarge A person having financial responsibility or
operational control for a facility, project site, or municipal
separate storm sewer system area and the associated storm
water discharges, that meets the applicability requirements of
the general permit rule and is not covered by an existing
individual NPDES permit, must submit an application under 40
CFR 122.26 as published in the Federal Register on November
16, 1990, and 327 IAC 5-3 if the operator seeks to cover the
discharge under an individual permit.

(e) On the effective date of an individual NPDES permit that
is issued to a person regulated under this article, this article no
longer applies to that person.

(f) Persons with a discharge meeting all the applicability
criteria of more than one (1) general permit rule shall comply
with all applicable general permit rules. (Water Pollution
Control Board; 327 IAC 15-2-9; filed Aug 31, 1992, 5:00 p.m.:
16 IR 18; errata filed Sep 10, 1992, 12:00 p.m.: 16 IR 65;
errata, 16 IR 751; filed Jan 14, 1997, 12:00 p.m.: 20 IR 1476;
filed Oct 27, 2003, 10:15 a.m.: 27 IR 831)

SECTION 5. 327 IAC 15-3-1 1S AMENDED TO READ AS
FOLLOWS:

327 1AC 15-3-1 Purpose
Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; 1C 13-18-3
Affected:  I1C 13-11-2; IC 13-18-4

Sec. 1. The purpose of this rule is to establish the require-
ments and procedures for submitting & an NOI letter under a
general permit rule. Unless otherwise specified under an
applicable general permit rule, the NOI letter shall be sent to
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the following address:

Indiana Department of Environmental Management

Office of Water Management Quality

105 Sotth Meridian Street 100 North Senate Avenue

P.O. Box 6015

Indianapolis, Indiana 46206

Attention: Permits Section, General Permit Desk
(Water Pollution Control Board; 327 IAC 15-3-1; filed Aug 31,
1992, 5:00 p.m.: 16 IR 19; readopted filed Jan 10, 2001, 3:23
p.m.: 24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 832)

SECTION 6. 327 IAC 15-3-2 IS AMENDED TO READ AS
FOLLOWS:

327 1AC 15-3-2 Content requirements of a NOI letter
Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected: IC 13-11-2; IC 13-18-4

Sec. 2. Except for permittees covered under 327 IAC 15-5
and 327 IAC 15-13, the NOI letter shall include the following:
(1) Name, mailing address, and location of the facility for
which the notification is submitted.
(2) Standard Industrial Classification (SIC) codes, as defined
in 327 IAC 5, up to four (4) digits, that best represent the
principal products or activities provided by the facility.
(3) The person’s name, address, telephone number, e-mail
address (if available), ownership status, and status as
federal, state, private, public, or other entity.
(4) The latitude and longitude of the approximate center of
the facility to the nearest fifteen (15) seconds, er and, if the
section, township, and range are provided, the nearest
quarter section fif the section; township; and range are
provided) in which the facility is located.
(5) The name of receiving water or, if the discharge is to a
municipal separate storm sewer, the name of the municipal
operator of the storm sewer and the ultimate receiving water.
(6) A description of how the facility complies with the
applicability requirements of the general permit rule.
(7) Any additional NOI letter information required by the
applicable general permit rule.
(8) The NOI letter must be signed by a person meeting the
signatory requirements in 327 1AC 15-4-3(g).
(Water Pollution Control Board; 327 IAC 15-3-2; filed Aug 31,
1992, 5:00 p.m.: 16 IR 19; errata filed Sep 10, 1992, 12:00
p.m.: 16 IR 65; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR
1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 832)

SECTION 7. 327 IAC 15-3-3 IS AMENDED TO READ AS
FOLLOWS:

327 IAC 15-3-3 Deadline for submittal of a NOI letter;

additional requirements
Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected:  IC 13-11-2; IC 13-18-4

Sec. 3. (a) Any person proposing a new discharge that will be
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subject to a general permit rule, except for construction activity
under 327 IAC 15-5 and municipal separate storm sewer
system discharges under 327 IAC 15-13, shall submit & an
NOI letter and additional information as required by the
applicable general permit rule at least one hundred eighty (180)
days before the date on which the discharge is to commence
unless permission for a later date has been granted by the
commissioner or is established in the applicable general permit
rule. A construction activity NOI letter shall be submitted in
accordance with 327 IAC 15-5-6. A municipal separate storm
sewer system NOI letter shall be submitted in accordance
with 327 IAC 15-13-6 and 327 1AC 15-13-9.

(b) Any person eperating requesting coverage under a
general permit rule with an existing discharge shall submita an
NOI letter within ninety (90) days of the effective date of the
applicable general permit rule unless permission for a later date
has been granted by the commissioner or is established in 327
IAC 15-2-9(a) or the applicable general permit rule. (Water
Pollution Control Board; 327 IAC 15-3-3; filed Aug 31, 1992,
5:00 p.m.: 16 IR 19; errata filed Sep 10, 1992, 12:00 p.m.: 16
IR 65; errata, 16 IR 898; readopted filed Jan 10, 2001, 3:23
p.m.: 24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 832)

SECTION 8. 327 IAC 15-5-1 1S AMENDED TO READ AS
FOLLOWS:

327 1AC 15-5-1 Purpose
Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; 1C 13-18-3
Affected: 1C 13-11-2; IC 13-18-4

Sec. 1. The purpose of this rule is to redtece potutants;
principatly sediment as a resttht of soit erosion; i establish
requirements for stormwater discharges into strface waters of
acres of mote of the site: However; in contemplation of recent
acre bt tess than five (5) acres are invited to comply with this
rete as wetk from construction activities of one (1) acre or
more so that the public health, existing water uses, and
aquatic biota are protected. (Water Pollution Control Board;
327 1AC 15-5-1; filed Aug 31, 1992, 5:00 p.m.: 16 IR 23;
errata, 16 IR 898; readopted filed Jan 10, 2001, 3:23 p.m.: 24
IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 833)

SECTION 9. 327 IAC 15-5-2 IS AMENDED TO READ AS
FOLLOWS:

327 IAC 15-5-2 Applicability of general permit rules
Authority: 1C13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected: 1C 13-11-2; IC 13-18-4; IC 14-34

Sec. 2. (a) The requirements under this rule apply to all
persons who:

(1) do not obtain an individual NPDES permit under 327 IAC

15-2-6;
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(2) meet the general permit rule applicability requirements
under 327 1AC 15-2-3; and

(3) are involved in construction activity, which inctudes
activities; except operations that result in the land distur-
bance of less than five (5) aeres one (1) acre of total land
area as determined under subsection (h) and which are not
part of a larger common plan of development or sale.

(b) The requirements under this rule do not apply to
persons who are involved in:

(1) agricultural land disturbing activities; or

(2) forest harvesting activities.

(c) The requirements under this rule do not apply to the
following activities, provided other applicable permits
contain provisions requiring immediate implementation of
soil erosion control measures:

(1) Landfills that have been issued a certification of
closure under 329 IAC 10.
(2) Coal mining activities permitted under IC 14-34.
(3) Municipal solid waste landfills that are accepting
waste pursuant to a permit issued by the department
under 329 IAC 10 that contains equivalent storm water
requirements, including the expansion of landfill bound-
aries and construction of new cells either within or
outside the original solid waste permit boundary.

(d) The project site owner has the following responsibili-
ties:

(1) Complete a sufficient notice of intent letter.
(2) Ensure thata sufficient construction plan iscompleted
and submitted in accordance with section 6 of this rule.
(3) Ensure compliance with this rule during:

(A) the construction activity; and

(B) implementation of the construction plan.
(4) Notify the department with a sufficient notice of
termination letter.
(5) Ensure that all persons engaging in construction
activities on a permitted project site comply with the
applicable requirements of this rule and the approved
construction plan.

(e) For off-site construction activities that provide
services (for example, road extensions, sewer, water, and
other utilities) to a permitted project site, these off-site
activity areas must be considered a part of the permitted
project site when the activity is under the control of the
project site owner.

(f) For an individual lot where land disturbance is
expected to be one (1) acre or more and the lot lies within a
project site permitted under this rule, the individual lot
owner shall:

(1) complete his or her own notice of intent letter; and
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(2) ensure that a sufficient construction plan is completed
and submitted in accordance with section 6 of this rule.

(9) For an individual lot where the land disturbance is
less than one (1) acre and the lot lies within a project site
permitted under this rule, the individual lot operator shall
be in accordance with the following:

(1) Comply with:

(A) the provisions and requirements of the plan devel-
oped by the project site owner; and
(B) section 7.5 of this rule.

(2) Does not need to submit a notice of intent letter and

construction plans.

(h) Multilot project sites are regulated by this rule in
accordance with the following:
(1) A determination of the area of land disturbance shall
be calculated by adding the total area of land disturbance
for improvements, such as roads, utilities, or common
areas, and the expected total disturbance on each individ-
ual lot, as determined by the following:
(A) For asingle-family residential project site where the
lots are one-half (0.5) acre or more, one-half (0.5) acre
of land disturbance must be used as the expected lot
disturbance.
(B) For asingle-family residential project site where the
lots are less than one-half (0.5) acre in size, the total lot
must be calculated as being disturbed.
(C) To calculate lot disturbance on all other types of
projectsites, such as industrial and commercial project
sites, the following apply:
(i) Where lots are one (1) acre or greater in size, a
minimum of one (1) acre of land disturbance must be
calculated as the expected lot disturbance.
(if) Where the lots are less than one (1) acre in size,
the total lot must be calculated as being disturbed.
(2) For purposes of this rule, strip developments:
(A) are considered as one (1) project site; and
(B) must comply with this rule;
unless the total combined disturbance on all individual
lots is less than one (1) acre and is not part of a larger
common plan of development or sale.

(i) Submittal of a notice of intent and construction plans
is not required for construction activities associated with a
single-family residential dwelling disturbing less than five
(5) acres when the dwelling is not part of a larger common
plan of development or sale. Provisions in section 7(b)(1)
through 7(b)(5), 7(b)(10) through 7(b)(17), 7(b)(19), and
7(b)(20) of this rule shall be complied with throughout
construction activities and until the areas are permanently
stabilized.

() The department may waive the permit requirements
under this rule for construction activities that disturb less
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than five (5) acres where the waiver applicant determined
by the commissioner certifies that:
(1) atotal maximum daily load (TMDL) for the pollutants
of concern from storm water discharges associated with
construction activity indicates that controls on construc-
tion site discharges are not needed to protect water
quality; or
(2) in receiving waters that do not requirea TMDL study,
an equivalent analysis demonstrates water quality is not
threatened by storm water discharges, and it has been
determined that allocations for the pollutants of concern
from the construction site discharges are not needed to
protect water quality based on consideration of existing
in-stream concentrations, expected growth in pollutant
contributions from all sources, and a margin of safety.
(Water Pollution Control Board; 327 IAC 15-5-2; filed Aug 31,
1992, 5:00 p.m.: 16 IR 23; readopted filed Jan 10, 2001, 3:23
p.m.: 24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 833)

SECTION 10. 327 IAC 15-5-3 IS AMENDED TO READ
AS FOLLOWS:

327 1AC 15-5-3 General permit rule boundary
Authority: 1C 13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected:  IC 13-11-2; IC 13-18-4

Sec. 3. Facitities existing This general permit covers all
lands within the betndaries of the state of Indiana. affected by
this rttte are regttated under this rete: (Water Pollution Control
Board; 327 IAC 15-5-3; filed Aug 31, 1992, 5:00 p.m.: 16 IR
23; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR 1518; filed
Oct 27, 2003, 10:15 a.m.: 27 IR 834)

SECTION 11. 327 IAC 15-5-4 IS AMENDED TO READ
AS FOLLOWS:

327 1AC 15-5-4 Definitions
Authority: 1C 13-14-8; IC 13-14-9; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3
Affected: 1C 13-11-2; IC 14-32; IC 14-34

Sec. 4. In addition to the definitions contained in € +3-+%
€ $3-+3-+5; 1C 13-11-2,327 1AC 1, 327 IAC 5,and 327 IAC
15-1-2, the following definitions apply throughout this rule:

(1) “Agricultural tang tse” conservation practices” means
tise of tand for the production of antmat or plant tife; inctue
g forestry; pasturing or yarding of Hivestoek; and planting,;
growing; cultivating; and harvesting erops for human o
tivestoek eonstmption: practices that are constructed on
agricultural land for the purposes of controlling soil
erosion and sedimentation. These practices include grass
waterways, sediment basins, terraces, and grade stabiliza-
tion structures.

(2) “Agricultural land disturbing activity” means tillage,

planting, cultivation, or harvesting operations for the

production of agricultural or nursery vegetative crops.

The term also includes pasture renovation and establish-



Final Rules

ment, the construction of agricultural conservation
practices, and the installation and maintenance of agri-
cultural drainage tile. For purposes of this rule, the term
does not include land disturbing activities for the con-
struction of agricultural related facilities, such as:

(A) barns;

(B) buildings to house livestock;

(C) roads associated with infrastructure;

(D) agricultural waste lagoons and facilities;

(E) lakes and ponds;

(F) wetlands; and

(G) other infrastructure.
(3) “Commissioner” refers to the commissioner of the
department of environmental management.
(4) “Construction activity” means land disturbing
activities and land disturbing activities associated with
the construction of infrastructure and structures. This
term does not include routine ditch or road maintenance
or minor landscaping projects.
(5) “Construction plan” means a representation of a
project site and all activities associated with the project.
The plan includes the location of the project site, build-
ings and other infrastructure, grading activities, sched-
ules for implementation, and other pertinentinformation
related to the project site. A storm water pollution
prevention plan is a part of the construction plan.
(6) “Construction site access” means a stabilized stone
surface at all points of ingress or egress to a project site
for the purpose of capturing and detaining sediment
carried by tires of vehicles or other equipmententering or
exiting the project site.
(7) “Contractor” or “subcontractor” means an individual
or company hired by the project site or individual lot
owner, their agent, or the individual lot operator to
perform services on the project site.
(8) “Department” refers to the department of environ-
mental management.
(9) “Developer” means:

(A) any person financially responsible for construction

activity; or

(B) an owner of property who sells or leases, or offers

for sale or lease, any lots in a subdivision.
(10) “DNR-DSC” means the division of soil conservation
of the department of natural resources.
2 (11) “Erosion” means the detachment and movement of
soil, sediment, or rock fragments by water, wind, ice, or
gravity.
€3} (12) “Erosion and sediment control measure” means a
practice, or acombination of practices, to control erosion and
resulting sedimentation. anefer eff-site damages:
4 (13) “Erosion and sediment control ptap” system”
means a witten description and site plan of pertinent infor-
mationt eoncerning the use of appropriate erosion and
sediment control measures to minimize sedimentation by
first reducing or eliminating erosion at the source and

then, as necessary, trapping sediment to prevent it from
being discharged from or within a project site.

(14) “Final stabilization” means the establishment of
permanent vegetative cover or the application of a
permanent nonerosive material to areas where all land
disturbing activities have been completed and no addi-
tional land disturbing activities are planned under the
current permit.

(15) “Grading”means the cutting and filling of the land
surface to a desired slope or elevation.

(16) “Impervious surface” means surfaces, such as
pavement and rooftops, which prevent the infiltration of
storm water into the soil.

(17) “Individual building lot” means a single parcel of
land within a multiparcel development.

(18) “Individual lot operator” means a contractor or
subcontractor working on an individual lot.

(19) “Individual lot owner” means a person who has
financial control of construction activities for an individ-
ual lot.

5) (20) “Land disturbing activity” means any manmade
change of the land surface, including removing vegetative
cover that exposes the underlying soil, excavating, filling,
transporting, and grading. t the eontext of this rile; agriett-
turat tand distrbing activities; eoal mintng activities permit-
ted by the BNR tnder 1€ 13-4-1; and active tandfilts permit-
ted by the tneiana department of environmental management
{6) “Nonagricttttrat tand tse” means eommercial tise of tand
for the mantfacturing and whelesale or retatt sale of goeds or
services; residential or institutional tse of land intended
primarily to shelter people; highway tse of tand including
tanes; aleys; and streets; and other tand uses not inctuded in
agricttidral tand tse:

(21) “Larger common plan of development or sale”
means a plan, undertaken by a single project site owner
or a group of project site owners acting in concert, to
offer lots for sale or lease; where such land is contiguous, or
is known, designated, purchased or advertised asa common
unit or by a common name, such land shall be presumed as
being offered for sale or lease as part of a larger common
plan. The term also includes phased or other construction
activity by a single entity for its own use.

(22) “Measurable storm event” means a precipitation
event that results in a total measured precipitation
accumulation equal to, or greater than, one-half (0.5) inch
of rainfall.

(23) “MS4 area” means a land area comprising one (1) or
more places that receives coverage under one (1) NPDES
storm water permit regulated by 327 IAC 15-13 or 327
IAC 5-4-6(a)(4) and 327 IAC 5-4-6(a)(5).

(24) “MS4 operator” means the person responsible for
development, implementation, or enforcement of the
minimum control measures for a designated MS4 area
regulated under 327 IAC 15-13.
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(25) “Municipal separate storm sewer system” or “MS4”
has the same meaning set forth at 327 IAC 15-13-5(42).
(26) “Peak discharge” means the maximum rate of flow
during a storm, usually in reference to a specific design
storm event.
(27) “Permanent stabilization” means the establishment,
at a uniform density of seventy percent (70%) across the
disturbed area, of vegetative cover or permanent
nonerosive material that will ensure the resistance of the
soil to erosion, sliding, or other movement.
(28) “Phasing of construction” means sequential develop-
ment of smaller portions of a large project site, stabilizing
each portion before beginning land disturbance on
subsequent portions, to minimize exposure of disturbed
land to erosion.
(29) “Project site” means the entire area on which
construction activity is to be performed.
A “Operator” (30) “Project site owner” means the person
required to submit the NOI letter under this article and
required to comply with the terms of this rule, including
either of the following:
(A) A developer.
(B) A person who has financial and operational control
of construction activities and project plans and specifi-
cations, including the ability to make modifications to
those plans and specifications.
tiont of the tand on which tand disturbing activity is to be
performeck
(31) “Sediment” means solid material (both mineral and
organic) that is in suspension, is being transported, or has
been moved from its site of origin by air, water, gravity,
or ice and has come to rest on the earth’s surface.
(32) “Sedimentation” means the settling and accumula-
tion of unconsolidated sediment carried by storm water
run-off.
(33) “Soil” means the unconsolidated mineral and organic
material on the surface of the earth that serves as the
natural medium for the growth of plants.
(34) “Soil and Water Conservation District” or “SWCD”
means a political subdivision established under 1C 14-32.
(35) “Storm water pollution prevention plan” means a
plan developed to minimize the impact of storm water
pollutants resulting from construction activities.
(36) “Storm water quality measure” means a practice, or
a combination of practices, to control or minimize
pollutants associated with storm water run-off.
(37) “Strip development” means a multilot project where
building lots front on an existing road.
(38) “Subdivision” means any land that is divided or
proposed to be divided into lots, whether contiguous or
subject to zoning requirements, for the purpose of sale or
lease as part of a larger common plan of development or
sale.
(39) “Temporary stabilization”” means the covering of soil
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to ensure its resistance to erosion, sliding, or other move-
ment. The term includes vegetative cover, anchored mulch,
or other nonerosive material applied at a uniform density of
seventy percent (70%) across the disturbed area.
(40) “Tracking” means the deposition of soil that is
transported from one (1) location to another by tires,
tracks of vehicles, or other equipment.
(41) “Trained individual” means an individual who is
trained and experienced in the principles of storm water
quality, including erosion and sediment control as may be
demonstrated by state registration, professional certifica-
tion, experience, or completion of coursework thatenable
the individual to make judgments regarding storm water
control or treatment and monitoring.
(Water Pollution Control Board; 327 IAC 15-5-4; filed Aug 31,
1992, 5:00 p.m.: 16 IR 23; readopted filed Jan 10, 2001, 3:23
p.m.: 24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 834)

SECTION 12. 327 IAC 15-5-5 IS AMENDED TO READ
AS FOLLOWS:

327 IAC 15-5-5 Notice of intent letter requirements
Authority: I1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 5. 1 addition to the NO1 letter regttirements under 327
A€ 15-3; (a) The following information must be submitted by
the eperator project site owner with a complete NOI letter
under this rule:

(1) Name, mailing address, and location of the project site
for which the notification is submitted.
(2) The project site owner’s name, address, telephone
number, e-mail address (if available), ownership status as
federal, state, public, private, or other entity.
(3) Contact person (if different than project site owner),
person’s name, company name, address, e-mail address
(if available), and telephone number.
& (4) A brief description of the construction project,
including bt not timited to; a statement of the total acreage
of the project site. Total acreage claimed in the NOI letter
shall be consistent with the acreage covered in the con-
struction plan.
2) (5) Estimated timetabte dates for tand distarbing initiation
and completion of construction activities. ang instaltation of
erosion centrol meastres: Within forty-eight (48) hours of the
initiation of construction activity, the project site owner must
notify the commissioner and the appropriate plan reviewing
agency of the actual project start date.

(6) The latitude and longitude of the approximate center

of the project site to the nearest fifteen (15) seconds, and

the nearest quarter section, township, range, and civil
township in which the project site is located.

(7) Total impervious surface area, in square feet, of the

final projectsite including structures, roads, parking lots,

and other similar improvements.
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3) Statement of (8) The number of acres to be involved in
tent distarbing the construction activities.
(9) Proof of publication in a newspaper of general circula-
tion in the affected area that notified the public that a
construction activity is to commence, that states, “(Com-
pany name, address) is submitting an NOI letter to notify
the Indiana Department of Environmental Management
of our intent to comply with the requirements under 327
IAC 15-5 to discharge storm water from construction
activities for the following project: (name of the construc-
tion project, address of the location of the construction
project). Run-off from the project site will discharge to
(stream(s) receiving the discharge(s)).”.
(10) As applicable, a list of all MS4 areas designated
under 327 IAC 15-13 within which the project site lies.
4} (11) A written certification by the operator that:
(A) the ereston eentrot storm water quality measures
included in the eresten eentrot construction plan comply
with the requirements under sections 6.5, 7, and ¢ 7.5 of
this rule and that the storm water pollution prevention
plan complies with all applicable federal, state, eotnty, of
and local ereston eontrot storm water requirements;
(B) the ereston eontrot measures required by section 7 of
this rule will be implemented in accordance with the storm
water pollution prevention plan;
(C) werification that an approptiate state; eotnty,; or toeat
eroston eontrot atthority and if the projected land distur-
bance is one (1) acre or more, the applicable soil and
water conservation district office have or other entity
designated by the department has been sent a copy of the
construction plan for review; ant
(D) storm water quality measures beyond those speci-
fied in the storm water pollution prevention plan will be
implemented during the life of the permit if necessary
to comply with section 7 of this rule; and
{By verification that (E) implementation of the eresion
controt ptan storm water quality measures will be
condueted inspected by persennet trained th eresion
controt practices: individuals.
{5) Proof of publication in a newspaper of generat eireutation
in the affected area that notified the pubtic that & construction
activity thder this rule is to commenee:
(12) The name of receiving water or, if the discharge is to
a municipal separate storm sewer, the name of the
municipal operator of the storm sewer and the ultimate
receiving water.
(13) The NOI letter must be signed by a person meeting
the signatory requirements in 327 1AC 15-4-3(g).
(14) A naotification from the SWCD, DNR-DSC, or other
entity designated by the department as the reviewing
agency indicating that the constructions plans are suffi-
cient to comply with this rule. This requirement may be
waived if the project site owner has not received notifica-
tion from the reviewing agency within the time frame

specified in 327 IAC 15-5-6(b)(3).

(b) Send NOI letters to:

Attention: Rule 5 Storm Water Coordinator

Indiana Department of Environmental Management

Office of Water Quality, Urban Wet Weather Section

100 North Senate Avenue

P.O. Box 6015

Indianapolis, Indiana 46206-6015.
(Water Pollution Control Board; 327 IAC 15-5-5; filed Aug 31,
1992, 5:00 p.m.: 16 IR 24; errata filed Sep 10, 1992, 12:00
p.m.: 16 IR 65; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR
1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 836)

SECTION 13. 327 IAC 15-5-6 IS AMENDED TO READ
AS FOLLOWS:

327 IAC 15-5-6 Submittal of an NOI letter and construc-

tion plans
Authority: I1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 6. (a) After the project site owner has received
notification from the reviewing agency that the construction
plans meet the requirements of the rule or the review period
outlined in subsection (b)(3) has expired, all NOI letter
information required under 327 tA€ 15-3 and section 5 of this
rule shall be submitted to the commissioner at least forty-eight
(48) hours prior to the initiation of land disturbing activities at
the site. A copy of the completed NOI letter must also be
submitted to all SWCDs, or other entity designated by the
department, where the land disturbing activities are to
occur. If the NOI letter is determined to be deficient, the
project site owner must address the deficient items and
submit an amended NOI letter to the commissioner at the
address specified in section 5 of this rule.

(b) For a project site where the proposed land distur-
bance is one (1) acre or more as determined under section
2 of this rule, the following requirements must be met:

(1) A construction plan must be submitted according to

the following:

(A) Prior to the initiation of any land disturbing activi-
ties.
(B) Sent to the appropriate SWCD or other entity
designated by the department for:
(i) review and verification that the plan meets the
requirements of the rule; or
(ii) a single coordinated review in accordance with
subsection (d)(3) if:
(AA) the construction activity will occur in more
than one (1) SWCD; and
(BB) the project site owner has made a request for
a single coordinated review.

(2) If the construction plan required by subdivision (1) is

determined to be deficient, the SWCD, DNR-DSC, or
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other entity designated by the department as the review-
ing agency may require modifications, terms, and condi-
tions as necessary to meet the requirements of the rule.
The initiation of construction activity following notifica-
tion by the reviewing agency that the plan does not meet
the requirements of the rule is a violation and subject to
enforcement action. If notification of a deficient plan is
received after the review period outlined in subdivision
(3) and following commencement of construction activi-
ties, the plans must be modified to meet the requirements
of the rule and resubmitted within fourteen (14) days of
receipt of the notification of deficient plans.

(3) If the project site owner does not receive notification
within twenty-eight (28) days after the plan is received by
the reviewing agency stating that the reviewing agency
finds the plan is deficient, the project site owner may
submit the NOI letter information.

(c) The following apply for a project where construction
activity occursinside asingle MS4 area regulated under 327
IAC 15-13:

(1) A copy of the completed NOI letter must be submitted

to the appropriate MS4 operators.

(2) The project site owner must comply with all appropri-

ate ordinances and regulations within the MS4 area

related to storm water discharges. The MS4 operator

ordinance as required by 327 IAC 15-13-15(b) and 327

IAC 15-13-16(b) will be considered to have the same

authority as this rule within the regulated MS4 area.

(d) For a project that will occur in more than one (1)
jurisdiction, such as an SWCD or regulated MS4 area, the
following must be met:

(1) Project site owners of project sites occurring in

multiple MS4 areas, but not in nondesignated areas, shall

submit the information required in subsection (c) to each
appropriate MS4 operator.

(2) Project site owners of project sites occurring in one (1)

or more MS4 areas and nondesignated areas shall submit

the information required in subsections (a), (b), and (c) to
all appropriate MS4 operators, and the SWCD or other
entity designated by the department.

(3) Project site owners of project sites occurring in

multiple nondesignated areas, but not occurring within

an MS4 area, may request a single coordinated review
through the DNR-DSC office at the following address:
402 West Washington Street
Room W265
Indianapolis, Indiana 46204.
Upon acceptance of the request, the DNR-DSC will coordi-
nate the plan review with appropriate SWCDs and other
entities designated by the department. (Water Pollution
Control Board; 327 IAC 15-5-6; filed Aug 31, 1992, 5:00 p.m.:
16 IR 24; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR 1518;
filed Oct 27, 2003, 10:15 a.m.: 27 IR 837)
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SECTION 14. 327 IAC 15-5-6.5 1S ADDED TO READ AS
FOLLOWS:

327 1AC 15-5-6.5 Requirements for construction plans
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: IC 13-12-3-1; IC 13-18-1

Sec. 6.5. (a) For project sites that do not meet the criteria
in subsection (b), the project site owner shall develop a set
of construction plans. Storm water quality measures
included in the plan must achieve the minimum project site
requirements specified in section 7 of this rule. The con-
struction plans must include the following:

(1) Project narrative and supporting documents, includ-

ing the following information:

(A) Anindex indicating the location, in the construction
plans, of all information required by this subsection.
(B) Description of the nature and purpose of the
project.

(C) Legal description of the project site. The descrip-
tion should be to the nearest quarter section, township,
and range, and include the civil township.

(D) Soil properties, characteristics, limitations, and
hazards associated with the project site and the mea-
sures that will be integrated into the project to over-
come or minimize adverse soil conditions.

(E) General construction sequence of how the project
site will be built, including phases of construction.

(F) Hydrologic Unit Code (14 Digit) available from the
United States Geological Survey (USGS).

(G) A reduced plat or project site map showing the lot
numbers, lot boundaries, and road layout and names. The
reduced map must be legible and submitted on a sheet or
sheets no larger than eleven (11) inches by seventeen (17)
inches for all phases or sections of the project site.

(H) Identification of any other state or federal water
quality permits that are required for construction
activities associated with the owner’s project site.

(2) Vicinity map depicting the project site location in

relationship to recognizable local landmarks, towns, and

major roads, such as a USGS topographic quadrangle
map or county or municipal road map.

(3) An existing project site layout that must include the

following information:

(A) Location and name of all wetlands, lakes, and water
courses on or adjacent to the project site.

(B) Location of all existing structures on the project site.
(C) One hundred (100) year floodplains, floodway
fringes, and floodways. Please note if none exists.

(D) Soil map of the predominant soil types, as deter-
mined by the United States Department of Agriculture
(USDA), Natural Resources Conservation Service
(NRCS) Soil Survey, or an equivalent publication, or as
determined by a soil scientist. A soil legend must be
included with the soil map.
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(E) Identification and delineation of vegetative cover,
such as grass, weeds, brush, and trees, on the project
site.

(F) Land use of all adjacent properties.

(G) Existing topography at a contour interval appropri-
ate to indicate drainage patterns.

(4) Final project site layout, including the following

information:

(A) Location of all proposed site improvements, includ-
ing roads, utilities, lot delineation and identification,
proposed structures, and common areas.

(B) One hundred (100) year floodplains, floodway
fringes, and floodways. Please note if none exists.

(C) Proposed final topography at a contour interval
appropriate to indicate drainage patterns.

(5) A grading plan, including the following information:
(A) Delineation of all proposed land disturbing activi-
ties, including off-site activities that will provide ser-
vices to the project site.

(B) Location of all soil stockpiles and borrow areas.
(C) Information regarding any off-site borrow, stock-
pile, or disposal areas that are associated with a project
site and under the control of the project site owner.
(D) Existing and proposed topographic information.

(6) A drainage plan, including the following information:
(A) An estimate of the peak discharge, based on the ten
(10) year storm event, of the project site for both
preconstruction and postconstruction conditions.

(B) Location, size, and dimensions of all storm water
drainage systems, such as culverts, storm sewers, and
conveyance channels.

(C) Locations where storm water may be directly
discharged into ground water, such as abandoned wells
or sinkholes. Please note if none exists.

(D) Locations of specific points where storm water
discharge will leave the project site.

(E) Name of all receiving waters. If the discharge is to
a separate municipal storm sewer, identify the name of
the municipal operator and the ultimate receiving
water.

(F) Location, size, and dimensions of features, such as
permanent retention or detention facilities, including
existing or manmade wetlands, used for the purpose of
storm water management.

(7) A storm water pollution prevention plan associated

with construction activities. The plan must be designed to,

at least, meet the requirements of sections 7 and 7.5 of
this rule and must include the following:
(A) Location, dimensions, detailed specifications, and
construction details of all temporary and permanent
storm water quality measures.
(B) Temporary stabilization plans and sequence of
implementation.
(C) Permanent stabilization plans and sequence of
implementation.

(D) Temporary and permanent stabilization plans shall
include the following:

(i) Specifications and application rates for soil amend-

ments and seed mixtures.

(ii) The type and application rate for anchored mulch.
(E) Construction sequence describing the relationship
between implementation of storm water quality mea-
sures and stages of construction activities.

(F) Self-monitoring program including plan and
procedures.
(G) A description of potential pollutant sources associ-
ated with the construction activities, which may reason-
ably be expected to add a significant amount of pollut-
ants to storm water discharges.
(H) Material handling and storage associated with
construction activity shall meet the spill prevention and
spill response requirements in 327 IAC 2-6.1.
(8) The postconstruction storm water pollution preven-
tion plan. The plan must include the following informa-
tion:
(A) A description of potential pollutant sources from
the proposed land use, which may reasonably be
expected to add a significant amount of pollutants to
storm water discharges.
(B) Location, dimensions, detailed specifications, and
construction details of all postconstruction storm water
quality measures.
(C) A description of measures that will be installed to
control pollutants in storm water discharges that will
occur after construction activities have been completed.
Such practices include infiltration of run-off, flow
reduction by use of open vegetated swales and natural
depressions, buffer strip and riparian zone preserva-
tion, filter strip creation, minimization of land distur-
bance and surface imperviousness, maximization of
open space, and storm water retention and detention
ponds.
(D) A sequence describing when each postconstruction
storm water quality measure will be installed.
(E) Storm water quality measures that will remove or
minimize pollutants from storm water run-off.
(F) Storm water quality measures that will be imple-
mented to prevent or minimize adverse impacts to
stream and riparian habitat.
(G) A narrative description of the maintenance guide-
lines for all postconstruction storm water quality
measures to facilitate their proper long term function.
This narrative description shall be made available to
future parties who will assume responsibility for the
operation and maintenance of the postconstruction
storm water quality measures.

(b) For asingle-family residential development consisting

of four (4) or fewer lots or a single-family residential strip
development where the developer offers for sale or lease
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without land improvements, and the project is not part of
a larger common plan of development or sale, the project
site owner shall develop a set of construction plans contain-
ing storm water quality measures which achieve the
minimum project site requirements specified in section 7 of
this rule. The construction plan must include the following:
(1) Project narrative and supporting documents, includ-
ing the following information:
(A) Anindex indicating the location, in the construction
plans, of all required items in this subsection.
(B) Description of the nature and purpose of the
project.
(C) Legal description of the project site. The descrip-
tion should be to the nearest quarter section, township,
and range, and include the civil township.
(D) Soil properties, characteristics, limitations, and
hazards associated with the project site and the mea-
sures that will be integrated into the project to over-
come or minimize adverse soil conditions.
(E) Hydrologic Unit Code (14 Digit) available from the
United States Geological Survey (USGS).
(F) Identification of any other state or federal permits
that are required for construction activities associated
with the project site owner’s project site.
(2) Vicinity map depicting the project site location in
relationship to recognizable local landmarks, towns, and
major roads, such as a USGS topographic quadrangle
map or county or municipal road map.
(3) A project site layout that must include the following
information:
(A) Location and name of all wetlands, lakes, and water
courses on or adjacent to the project site.
(B) Location of all existing structures on the project site
(if applicable).
(C) One hundred (100) year floodplains, floodway
fringes, and floodways. Please note if none exists.
(D) Soil map of the predominant soil types, as deter-
mined by the United States Department of Agriculture
(USDA), Natural Resources Conservation Service
(NRCS) Soil Survey, or an equivalent publication, or as
determined by a soil scientist. A soil legend must be
included with the soil map.
(E) Identification and delineation of vegetative cover,
such as grass, weeds, brush, and trees, on the project
site.
(F) Land use of all adjacent properties.
(G) Existing and proposed topography at a contour
interval appropriate to indicate drainage patterns.
(H) Location of all proposed site improvements, includ-
ing roads, utilities, lot delineation and identification,
and proposed structures.
(4) A storm water pollution prevention plan associated
with construction activities. The plan must be designed to,
at least, meet the requirements of sections 7 and 7.5 of
this rule and must include the following:
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(A) Delineation of all proposed land disturbing activi-
ties, including off-site activities that will provide ser-
vices to the project site.
(B) Location of all soil stockpiles and borrow areas.
(C) Location, size, and dimensions of all storm water
drainage systems, such as culverts, storm sewers, and
conveyance channels.
(D) Locations where storm water may be directly
discharged into ground water, such as abandoned wells
or sinkholes. Please note if none exist.
(E) Locations of specific points where storm water
discharge will leave the project site.
(F) Name of all receiving waters. If the discharge is to
a separate municipal storm sewer, identify the name of
the municipal operator and the ultimate receiving
water.
(G) Location, dimensions, detailed specifications, and
construction details of all temporary and permanent
storm water quality measures.
(H) Temporary stabilization plans and sequence of
implementation of storm water quality measures.
(1) Temporary and permanent stabilization plans shall
include the following:

(i) Specifications and application rates for soil amend-

ments and seed mixtures.

(ii) The type and application rate for anchored mulch.
(J) Self-monitoring program plan and procedures.

(c) The SWCD or the DNR-DSC representative or other
designated entity may upon finding reasonable cause
require modification to the construction plan if it is deter-
mined that changes are necessary due to site conditions or
project design changes. Revised plans, if requested, must be
submitted to the appropriate entity within twenty-one (21)
calendar days of a request for a modification. (Water
Pollution Control Board; 327 IAC 15-5-6.5; filed Oct 27, 2003,
10:15 a.m.: 27 IR 838)

SECTION 15. 327 IAC 15-5-7 IS AMENDED TO READ
AS FOLLOWS:

327 IAC 15-5-7 General requirements for storm water

quality control
Authority: I1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 7. (a) Fhe operator shat develop an erosion controt ptan
i aceordance with the reguirements under this seetier: All
storm water quality measures and erosion and sediment
controls necessary to comply with this rule must be imple-
mented in accordance with the construction plan and
sufficient to satisfy subsection (b).

(b) A project site owner shall, at least, meet the following
requirements: shal be met on aH sites during the period when
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(1) Sediment-laden water which otherwise would flow from
the project site shall be detainee treated by erosion and
sediment control practices measures appropriate to minimize
sedimentation. ir the receiving strear: No storm water shalt
be discharged from the site i a manner eadsing eroston i the
recetvinig channet at the point of discharge:

(2) Appropriate measures shall be taken by the operator
implemented to minimize or eliminate wastes or unused
building materials, including btt net tmited to; garbage,
debris, cleaning wastes, wastewater, concrete truck wash-
out, and other substances from being carried from a project
site by run-off Proper disposat or management of aHt or wind.
Identification of areas where concrete truck washout is
permissible must be clearly posted at appropriate areas
of the site. Wastes and unused building materials apptoptiate
to the nattre of the waste or matertal; s reguirec: shall be
managed and disposed of in accordance with all applica-
ble statutes and regulations.

(3) Sediment being tracked from a stte onto public of private
roatways shalt be mintmizet: This can be accomplished
initialty by a temporary gravel construction entranece in
addition to a weH-planned tayett of roads; aceess drives; and
parking areas of suffictent width and tength; or other appro-
priate meastres: A stable construction site access shall be
provided at all points of construction traffic ingress and
egress to the project site.

(4) Public or private roadways shall be kept cleared of
accumulated sediment that is a result of run-off or track-
ing. Bulk clearing of acetmttated sediment shall not include
flushing the area with water. Cleared sediment shall be
returred to the point of tikely origin of other stitable tocation:
redistributed or disposed of in a manner that is in accor-
dance with all applicable statutes and regulations.

{5y Al en-site storm drain tnlets shalt be protected against
sedimentation with straw bales; filter fabric; or egtivalent

barriers meeting aceepted design criteria; standards; and
tion activity is taking place:
A) Sterm water drainage from adjacent areas that nataraty
pass throtgh the site shalt be controted by diverting it
mustbepfefeefed&ﬁdhfﬂﬁmﬁvedtepfeveﬁfereefeﬁef
sedimentation from ecettring:
{B) Run-off from a disttirbed area shal be controHed by
one {1) or more of the folowing measures:
iy Exeept as prevented by inclement weather conditions
of other circtmstances beyotid the eontrol of the operator;
seven () days of the fast fand disturbing activity at the
site regulated by this rule: Appropriate vegetative prae-
mttehing; covering; or by other eguivatent erosion controt
meastires:

ity Fhe erosion controt ptan shal be implemented on
tisturbed areas within the censtruction site: Fhe plan
shael include erosion control meastres as appropriate;
stieh as; bt rot timited to; the folowing:
AA) Sediment detention basins:
seeding of vegetatior; muiehmg— and sodding:
At meastres trvolving erosion controt practices shal be
designed and nstalled under the guidanee of a quatified
professional experienced in erosion controt and folowing
vegetation should be instaled aceerding to aceepted
specifications and eriteria under this subseetion:
(5) Storm water run-off leaving a project site must be
discharged in a manner that is consistent with applicable
state or federal law.
(6) The project site owner shall post a notice near the
main entrance of the project site. For linear project sites,
such as a pipeline or highway, the notice must be placed
in a publicly accessible location near the project field
office. The notice must be maintained in a legible condi-
tion and contain the following information:
(A) Copy of the completed NOI letter and the NPDES
permit number, where applicable.
(B) Name, company name, telephone number, e-mail
address (if available), and address of the project site
owner or a local contact person.
(C) Location of the construction plan if the project site
does not have an on-site location to store the plan.
(7) This permit and posting of the notice under subdivi-
sion (6) does not provide the public with any right to
trespass on a project site for any reason, nor does it
require that the project site owner allow members of the
public access to the project site.
(8) The storm water pollution prevention plan shall serve
as a guideline for storm water quality, but should not be
interpreted to be the only basis for implementation of
storm water quality measures for a project site. The
project site owner is responsible for implementing, in
accordance with this rule, all measures necessary to
adequately prevent polluted storm water run-off.
(9) The project site owner shall inform all general con-
tractors, construction management firms, grading or
excavating contractors, utility contractors, and the
contractors that have primary oversight on individual
building lots of the terms and conditions of this rule and
the conditions and standards of the storm water pollution
prevention plan and the schedule for proposed implemen-
tation.
(10) Phasing of construction activities shall be used,
where possible, to minimize disturbance of large areas.
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(11) Appropriate measures shall be planned and installed
as part of an erosion and sediment control system.
(12) All storm water quality measures must be designed
and installed under the guidance of a trained individual.
(13) Collected run-off leaving a project site must be either
discharged directly into a well-defined, stable receiving
channel or diffused and released to adjacent property
without causing an erosion or pollutant problem to the
adjacent property owner.
(14) Drainage channels and swales must be designed and
adequately protected so that their final gradients and
resultant velocities will not cause erosion in the receiving
channel or at the outlet.
(15) Natural features, including wetlands and sinkholes,
shall be protected from pollutants associated with storm
water run-off.
(16) Unvegetated areas that are scheduled or likely to be
left inactive for fifteen (15) days or more must be tempo-
rarily or permanently stabilized with measures appropri-
ate for the season to minimize erosion potential. Alterna-
tive measures to site stabilization are acceptable if the
project site owner or their representative can demon-
strate they have implemented erosion and sediment
control measures adequate to prevent sediment dis-
charge. Vegetated areas with a density of less than
seventy percent (70%) shall be restabilized using appro-
priate methods to minimize the erosion potential.
(17) During the period of construction activities, all storm
water quality measures necessary to meet the require-
ments of this rule shall be maintained in working order.
(18) A self-monitoring program that includes the follow-
ing must be implemented:
(A) Atrained individual shall performawritten evalua-
tion of the project site:
(i) by the end of the next business day following each
measurable storm event; and
(ii) at a minimum of one (1) time per week.
(B) The evaluation must address:
(i) the maintenance of existing storm water quality
measures to ensure they are functioning properly;
and
(i) identify additional measures necessary to remain
in compliance with all applicable statutes and rules.
(C) Written evaluation reports must include:
(i) the name of the individual performing the evalua-
tion;
(ii) the date of the evaluation;
(iii) problems identified at the project site; and
(iv) details of corrective actions recommended and
completed.
(D) All evaluation reports for the project site must be
made available to the inspecting authority within forty-
eight (48) hours of a request.
(19) Proper storage and handling of materials, such as
fuels or hazardous wastes, and spill prevention and clean-

up measures shall be implemented to minimize the

potential for pollutants to contaminate surface or ground

water or degrade soil quality.

(20) Final stabilization of a project site is achieved when:
(A) all land disturbing activities have been completed
and auniform (for example, evenly distributed, without
large bare areas) perennial vegetative cover with a
density of seventy percent (70%o) has been established
on all unpaved areas and areas not covered by perma-
nent structures, or equivalent permanent stabilization
measures have been employed; and
(B) construction projects on land used for agricultural
purposes are returned to its preconstruction agricul-
tural use or disturbed areas, not previously used for
agricultural production, such as filter strips and areas
that are not being returned to their preconstruction
agricultural use, meet the final stabilization require-
ments in clause (A).

{e) Buring the period of construction activity at a site; att
eroston control meastires necessary to meet the regtirements of
this rute shatl be maintained by the eperator:

{e) Al erosion controt meastres regired to comply with this
tute shalt meet the design eriteria; standards; and specifications
for eroston controt meastires established by the department in
gtidance doetments simitar to; of as effective as; those outhned
in the tndiana Handbook for Erosion Centrol in Peveloping
ment of nattrat resetrees and the Feld ©ffice Teehnicat Gtide
sh&Hfﬁeiﬁde-butﬁﬁefhmﬁedte-ﬂaefeng-

) A map of the site in adeguate detatt to show the site and

adjacent areas; inctuding the folowing:

water cotrses on and adjacent to the site:

and floodways:

{B) tocation of the predominant seit types which may be
tetermined by the United States Bepartment of Agricutture;
SES Cotnty Soit Survey; or an eqttvalent publication; of
as determined by a certified professionat soit setentist:
{E) tocation and delineation of vegetative cover such as
{F) Location and approxitmate dimensions of storm water
drainage systems and natural drainage patterns on; and
immedtately adjacent to; the site:

{6) tocations and approximate dimensions of utilities;
tH) Site topography; beth existing and planned; at a
contotr interval appropriate to indicate drainage patterns:
th Potential areas where point sotree discharges of storm
water may enter ground water; Hf any:
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2) A plan of finat site conditions on the same seate as the
3} A site eonstruction ptan shat inctude; but is net Himited
to; the foHowing:
{A) toeations and approximate dimensions of alt proposed
tand disturbing activities:
{B) Potentiat toeations of soit stockpHes:
{€) Locations and approxitmate dimensions of alt erosien
control meastres necessary to meet the regtirements of this
retes
tion of erosien control meastres needed to meet the
regtirements of this rule:
{E) Provistons; inctuding a schedute; for maintenance of
ﬁWhefefeaﬁH&pfeseﬁevegef&Heﬁﬂaa{eaﬂsﬁeﬁﬂae
site priot to the tnitiation of tand disturbing activities:
(Water Pollution Control Board; 327 IAC 15-5-7; filed Aug 31,
1992, 5:00 p.m.:16 IR 24; readopted filed Jan 10, 2001, 3:23
p.m.:24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 840)

SECTION 16. 327 IAC 15-5-7.5 1S ADDED TO READ AS
FOLLOWS:

327 IAC 15-5-7.5 General requirements for individual
building lots within a permitted

project
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: IC 13-12-3-1; IC 13-18-1

Sec. 7.5. (a) All storm water quality measures, including
erosion and sediment control, necessary to comply with this
rule must be implemented in accordance with the plan and
sufficient to satisfy subsection (b).

(b) Provisions for erosion and sediment control on individual
building lots regulated under the original permit of a project
site owner must include the following requirements:

(1) The individual lot operator, whether owning the

property or acting as the agent of the property owner,

shall be responsible for erosion and sediment control
requirements associated with activities on individual lots.

(2) Installation and maintenance of a stable construction

site access.

(3) Installation and maintenance of appropriate perime-

ter erosion and sediment control measures prior to land

disturbance.

(4) Sediment discharge and tracking from each lot must

be minimized throughout the land disturbing activitieson

the lot until permanent stabilization has been achieved.

(5) Clean-up of sediment that is either tracked or washed

onto roads. Bulk clearing of sediment shall not include

flushing the area with water. Cleared sediment must be
redistributed or disposed of in a manner that is in compli-
ance with all applicable statutes and rules.
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(6) Adjacent lots disturbed by an individual lot operator
must be repaired and stabilized with temporary or
permanent surface stabilization.
(7) For individual residential lots, final stabilization
meeting the criteria in section 7(b)(20) of this rule will be
achieved when the individual lot operator:
(A) completes final stabilization; or
(B) has installed appropriate erosion and sediment control
measures for an individual lot prior to occupation of the
home by the homeowner and has informed the homeowner
of the requirement for, and benefits of, final stabilization.
(Water Pollution Control Board; 327 IAC 15-5-7.5; filed Oct
27,2003, 10:15 a.m.: 27 IR 843)

SECTION 17. 327 IAC 15-5-8 IS AMENDED TO READ
AS FOLLOWS:

327 IAC 15-5-8 Project termination
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 8. (a) The eperator project site owner shall plan an
orderly and timely termination of the tant disttrbing construc-
tion activities, which shalt inetude the foHowing:

b Alowing the instaHation of utitity tines on the site;

whenever practicable; priof to finat tand grading; seeding; and

mttehing of the site:

2) tmplementing erosien control meastres which are to

remmaif on the site:

{b) The commissioner may; stbseguent to termination of &
project; inspect the site to evatuate the adegtacy of the remata-
g eroston controt meastres: including the implementation
of storm water quality measures that are to remain on the
project site.

(b) The project site owner shall submit a notice of termi-
nation (NOT) letter to the commissioner and a copy to the
appropriate SWCD or other designated entity in accor-
dance with the following:

(1) Except as provided in subdivision (2), the project site

owner shall submit an NOT letter when the following

conditions have been met:
(A) Allland disturbing activities, including construction
on all building lots, have been completed and the entire
site has been stabilized.
(B) All temporary erosion and sediment control mea-
sures have been removed.

The NOT letter must contain a verified statement that

each of the conditions in this subdivision has been met.

(2) The project site owner may submit an NOT letter to

obtain early release from compliance with this rule if the

following conditions are met:
(A) The remaining, undeveloped acreage does not
exceed five (5) acres, with contiguous areas not to
exceed one (1) acre.
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(B) A map of the project site, clearly identifying all
remaining undeveloped lots, is attached to the NOT
letter. The map must be accompanied by a list of names
and addresses of individual lot owners or individual lot
operators of all undeveloped lots.

(C) All public and common improvements, including
infrastructure, have been completed and permanently
stabilized and have been transferred to the appropriate
local entity.

(D) The remaining acreage does not pose a significant
threat to the integrity of the infrastructure, adjacent
properties, or water quality.

(E) All permanent storm water quality measures have
been implemented and are operational.

(c) Maintenance of the remaining erosion eontrol meastres
shat be the responsibitity of the ecetupier of the property after
the operator has terminated tand distarbing activities: Following
acceptance of the NOT letter and written approval from the
department for early release under subsection (b), the
project site owner shall notify all current individual lot
owners and all subsequent individual lot owners of the
remaining undeveloped acreage and acreage with construc-
tion activity that they are responsible for complying with
section 7.5 of this rule. The remaining individual lot owners
do not need to submit an NOI letter or NOT letter. The
notice must contain a verified statement that each of the
conditions in subsection (b)(2) have been met. The notice
must also inform the individual lot owners of the require-
ments to:

(1) install and maintain appropriate measures to prevent

sediment from leaving the individual building lot; and

(2) maintain all erosion and sediment control measures

that are to remain on-site as part of the construction plan.

(d) The SWCD, DNR-DSC, other entity designated by the
department or a regulated MS4 entity, or the department
may inspect the project site to evaluate the adequacy of the
remaining storm water quality measures and compliance
with the NOT letter requirements. If the inspecting entity
finds that the project site owner has sufficiently filed an
NOT letter, the entity shall forward notification to the
department. Upon receipt of the verified NOT letter by the
department and receipt of written approval from the
department, the project site owner shall no longer be
responsible for compliance with this rule.

(e) After a verified NOT letter has been submitted for a
project site, maintenance of the remaining storm water
quality measures shall be the responsibility of the individual
lot owner or occupier of the property. (Water Pollution
Control Board; 327 IAC 15-5-8; filed Aug 31, 1992, 5:00 p.m.:
16 IR 25; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR 1518;
filed Oct 27, 2003, 10:15 a.m.: 27 IR 843)
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SECTION 18. 327 IAC 15-5-10 IS AMENDED TO READ
AS FOLLOWS:

327 1AC 15-5-10 Inspection and enforcement
Authority: IC 13-13-5-2; IC 13-15-1-2; IC 13-15-2-1; IC 13-18-3-1; IC
13-18-3-2; IC 13-18-3-3; IC 13-18-3-13; IC 13-18-4-1; IC
13-18-4-3
Affected:  I1C 13-14-10; IC 13-15-7; IC 13-18-3; IC 13-18-4; IC 13-30
Sec. 10. (a) The department or its designated representative
may inspect any project site involved in fand disturbing
construction activities regulated by this rule at reasonable
times. Fhe eroston controt ptan must be readity accessible for
review at the time of the inspeetior: The department or its
designated representatives may make recommendations to
the project site owner or their representative to install
appropriate measures beyond those specified in the storm
water pollution prevention plan to achieve compliance.

(b) All persons engaging in tand dgisturbing activity construc-
tion activities on a project site shall be responsible for
complying with the sett erosten eentret storm water pollution
prevention plan for that site and the provisions of this rule.

(c) The department shall investigate potential violations of
this rule to determine which person may be responsible for the
violation. The department shall, if appropriate, consider public
records of ownership, building permits issued by local units of
government, and other relevant information, which may include
site inspections, soit eroston eontrot storm water pollution
prevention plans, notices of intent, and other information
related to the specific facts and circumstances of the potential
violation. Any person causing or contributing to a violation of
any provisions of this rule shall be subject to enforcement and
penalty under IC 13-14-10, I1C 13-15-7, and IC 13-30.

(d) If remaining eroster eontrot storm water quality measures
are not properly maintained by the person occupying or owning the
property, the department may pursue enforcement against that
person for correction of deficiencies under 327 IAC 15-1-4.

(e) Construction plans and supporting documentation
associated with the quality assurance plan must be made
available to the department or its designated representa-
tives within forty-eight (48) hours of such a request. (Water
Pollution Control Board; 327 IAC 15-5-10; filed Aug 31, 1992,
5:00 p.m.: 16 IR 26; filed Mar 23, 2000, 4:15 p.m.: 23 IR 1912;
readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR 1518; filed Oct
27,2003, 10:15 a.m.: 27 IR 844)

SECTION 19. 327 IAC 15-5-12 IS ADDED TO READ AS
FOLLOWS:

327 IAC 15-5-12 Duration of coverage
Authority: I1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1



Final Rules

Sec. 12. (a) A permit issued under this rule is granted by
the commissioner for a period of five (5) years from the
date coverage commences.

(b) Once the five (5) year permit term duration is
reached, a general permit issued under this rule will be
considered expired, and, as necessary for construction
activity continuation, a new NOI letter would need to be
submitted in accordance with subsection (c).

(c) To obtain renewal of coverage under this rule, the
information required under sections 5 and 6 of this rule
must be submitted to the commissioner ninety (90) days
prior to the termination of coverage under this NPDES
general permit rule, unless the commissioner determines
thata later date is acceptable. Coverage under renewal NOI
letters will begin on the date of expiration from the previous
five (5) year permit term. (Water Pollution Control Board;
327 IAC 15-5-12; filed Oct 27, 2003, 10:15 a.m.: 27 IR 844)

SECTION 20. 327 IAC 15-6-1 IS AMENDED TO READ
AS FOLLOWS:

Rule 6. Storm Water Discharges Exposed to Industrial
Activity

327 1AC 15-6-1 Purpose
Authority: IC 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 1. The purpose of this rule is to establish requirements
for poeint sotree storm water discharges exposed to industrial
activity that are composed entirely of storm water assoctated
constriction activity are regulated under e 5 of this article
onty: and allowable nonstorm water so that the public
health, existing water uses, and aquatic biota are protected.
(Water Pollution Control Board; 327 IAC 15-6-1; filed Aug 31,
1992, 5:00 p.m.: 16 IR 26; readopted filed Jan 10, 2001, 3:23
p.m.: 24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 845)

SECTION 21. 327 IAC 15-6-2 IS AMENDED TO READ
AS FOLLOWS:

327 1AC 15-6-2 Applicability of the general permit rule
for storm water discharges exposed to

industrial activity
Authority: IC 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected:  IC 4-21.5; IC 13-12-3-1; IC 13-18-1

Sec. 2. (a) Except as provided in subsections (c), (d), (e),
(M, (@), (h), (i), and (j), the requirements under this rule apply
to all persons whe: facilities that meet the following require-
ments:

(1) Are not prohibited from regulation under a NPDES

general permit rule under 327 1AC 15-2-6.

(2) Meet the NPDES general permit rule applicability

requirements under 327 IAC 15-2-3. and
(3) Have not received a conditional no exposure exclusion
from storm water permitting under section 12 of this rule.
€3} (4) Have a new or existing point source discharge com-
posed entirely of storm water assoctated with and the
following allowable nonstorm water discharges exposed
to industrial activity: except for categeries; in effect on
February 12; 1992; of faciities that have storm water effluent
gidetines for at teast one (1) of their stbeategories: Fhese
By feediots (46 EFR 412):
£3) asphadt {46 €FR 443)-
H & facHity is elassified in one (1) of the subeategories that
have storm water effluent guidetines; an individual storm
water permit application must be submittee:
(A) Discharges from firefighting activities.
(B) Fire hydrant flushings.
(C) Potable water sources,
flushings.
(D) Irrigation drainage.
(E) Landscape watering provided all pesticides, herbi-
cides, and fertilizer have been applied in accordance
with manufacturer’s instructions.
(F) Routine external building washdown that does not
use detergents.
(G) Pavement washwaters where spills or leaks of toxic
or hazardous materials have not occurred, unless all
spilled material has been removed, and where deter-
gents are not used.
(H) Uncontaminated ground water or spring water.
(1) Foundation or footing drains where flows are not
contaminated with process materials, such as solvents.
(J) Uncontaminated air conditioning or compressor
condensate.
(K) Incidental windblown mist from cooling towers that
collects on rooftops or adjacent portions of the facility,
but not intentional discharges from the cooling tower
(for example, piped cooling tower blowdown or drains).
(L) Vehicle washwaters where uncontaminated water,
without detergents or solvents, is utilized.
(M) Run-off from the use of dust suppressants ap-
proved for use by other program areas within the
department.
Allowable nonstorm water discharges described under
this subdivision may be allowed under this rule provided
they have not been identified by the permittee or commis-
sioner as a significant contributor of pollutants to a water

including waterline
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of the state. If an allowable nonstorm water discharge is
determined to be asignificant contributor of pollutants to
awater of the state an individual wastewater permit may
be required for the discharge.
(5) Have industrial activities classified by one (1) or more
of the following categories:

(A) Facilities classified under the following SIC codes:

(i) 20 (food and kindred products).

(i) 21 (tobacco products).

(iii) 22 (textile mill products).

(iv) 23 (apparel and other textile products).

(v) 24 (lumber and wood products).

(vi) 25 (furniture and fixtures).

(vii) 26 (paper and allied products).

(viii) 27 (printing and publishing).

(ix) 28 (chemicals and allied products).

(x) 29 (petroleum and coal products).

(xi) 30 (rubber and miscellaneous plastic products).

(xii) 31 (leather and leather products).

(xiii) 32 (stone, clay, and glass products).

(xiv) 33 (primary metal industries).

(xv) 34 (fabricated metal products).

(xvi) 35 (industrial machinery and equipment).

(xvii) 36 (electronic and other electric equipment).

(xviii) 37 (transportation equipment).

(xix) 38 (instruments and related products).

(xx) 39 (miscellaneous manufacturing industries).
(B) Except for those facilities identified in subsection
(e), mining operations classified under the following
SIC codes:

(i) 10 (metal mining).

(ii) 13 (oil and gas extraction).

(iii) 14 (nonmetallic minerals, except fuels).

(C) Hazardous waste treatment, storage, or disposal
facilities, including those that are operating under
interim status or a permit under Subtitle C of the
Resource Conservation and Recovery Act (RCRA), (42
U.S.C. 6921)**.

(D) Except for those facilities identified in subsection
(F), landfills, land application sites, open dumps, and
transfer stations that receive, or have received, indus-
trial process wastes, as defined in rules of the solid
waste management board at 329 IAC 10-2-95, from any
of the types of facilities described under this subdivi-
sion.

(E) Facilities involved in the recycling of materials,
including metal scrap yards, battery reclaimers, salvage
yards, and automobile junkyards, including those
classified under the following SIC codes:

(i) 5015 (motor vehicles parts, used).

(ii) 5093 (scrap and waste materials).

(F) Steam electric power generating facilities except for
those facilities identified in subsection (g).

(G) Transportation facilities that have vehicle or
aircraft maintenance (including vehicle or aircraft

rehabilitation, mechanical repairs, painting, fueling,
and lubrication), airport runway or aircraft deicing
operations, or industrial equipment cleaning areas and
are classified under the following SIC codes:
(i) 40 (railroad transportation).
(ii) 41 (local and interurban passenger transit).
(iii) 42 (trucking and warehousing).
(iv) 43 (United States Postal Service).
(v) 44 (water transportation).
(vi) 45 (transportation by air).
(H) Except for those facilities identified in subsections
(i) and (j), treatment works treating domestic sewage or
any other sewage sludge or wastewater treatment
device or system, used in the storage, treatment, recy-
cling, and reclamation of municipal or domestic sewage,
including land dedicated to the disposal of sewage
sludge that are located within the confines of the
facility, with a design flow of one million (1,000,000)
gallons per day or more, or that are required to have an
approved pretreatment program under 40 CFR 403***,
(1) Distribution facilities limited to the portions of the
facility that are involved in the material handling of
agricultural chemicals (chemical fertilizers and pesti-
cides) or are otherwise identified under this clause shall
comply with the requirements of this rule if the follow-
ing conditions are met:
(i) Have been notified by the department of a determi-
nation that the facility is subject to this rule because
review of available information shows that:
(AA) the facility had a discharge of a pollutant; or
(BB) there is a likelihood of a discharge of a pollut-
ant to waters of the state.
A facility that has been notified by the department
according to this item that the facility is subject to this
rule may exercise its right granted under 1C 4-21.5.
(ii) Are involved in the processing, transfer, or storage
of agricultural chemicals (chemical fertilizers and
pesticides), which meet any of the following storage
capacity criteria:
(AA) Fluid bulk fertilizer in undivided quantities in
excess of either two thousand five hundred (2,500)
gallons for one (1) vessel or seven thousand five
hundred (7,500) gallons total for multiple vessels (3
x 2,500 gallon vessels) at a facility.
(BB) Dry bulk fertilizer in undivided quantities
exceeding twelve (12) tons.
(CC) Liquid pesticide in undivided quantities in
excess of four hundred (400) gallons.
(DD) Dry pesticide in undivided quantities in excess
of one hundred (100) pounds and that is in solid
form prior to any application or mixing for applica-
tion and includes formulations, such as dusts,
wettable powders, dry flowable powders, and
granules.
(J) Facilities engaged in selling fuel or lubricating oils to
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the trucking industry, where the facility has on-site
vehicle maintenance activities, serves as a truck stop or
plaza, and are classified as SIC code 5541 (gasoline
service stations). Truck stops and plazas that do not
have vehicle maintenance activities and gasoline dis-
pensing facilities, such as automotive service stations,
convenience stores, and marinas, are not required to
comply with this rule.

(b) When a facility, meeting the applicability require-
ments of subsection (a), is owned by one (1) person but the
regulated industrial activity is conducted by another
person, it is the duty of the person conducting the regulated
industrial activity to apply for a permit under this rule.

(c) A facility classified in one (1) of the following subcate-
gories of facilities that has storm water effluent guidelines
for at least one (1) of its subcategories, in effect on February
12,1992, shall apply for an individual NPDES storm water
permit:

(1) Cement manufacturing (40 CFR 411).

(2) Feedlots (40 CFR 412).

(3) Fertilizer manufacturing (40 CFR 418).

(4) Petroleum refining (40 CFR 419).

(5) Phosphate manufacturing (40 CFR 422).

(6) Steam electric power generation (40 CFR 423).

(7) Coal mining (40 CFR 434).

(8) Mineral mining and processing (40 CFR 436).

(9) Ore mining and dressing (40 CFR 440).

(10) Asphalt (40 CFR 443).

(d) A facility subject to storm water effluent limitation
guidelines, new source performance standards, or toxic
pollutant effluent standards under 40 CFR Chapter I,
Subchapter N* shall apply for an individual NPDES storm
water permit.

(e) A sand, gravel, or dimension stone facility classified
under SIC code 14 is not subject to this rule if:

(1) it is regulated under a general permit issued under

327 1AC 15-12; and

(2) all the regulated facility’s storm water discharges are

addressed by the general permit issued under 327 IAC

15-12.

(F) A landfill is not subject to this rule if it has satisfied
one (1) or more of the following conditions:
(1) Has completed landfill closure approved by the
department.
(2) Isregulated under an individual municipal solid waste
landfill permit that:
(A) is issued according to 329 IAC 10; and
(B) includes requirements for addressing the quality of
storm water run-off.

(g) Steam electric power generating facilities that are

involved in the processing, handling, or storage of coal and
associated byproducts are not subject to this rule and must
apply for an individual NPDES storm water permit.

(h) Transportation facilities identified by SIC code 5171
(petroleum bulk stations and terminals) are not subject to
this rule and shall, if facility conditions meet the rule
applicability requirements, obtain permit coverage under
327 1AC 15-9.

(i) Municipal treatment works are not subject to this rule
if the treatment works meet the following conditions:

(1) Treat domestic sewage or any other sewage sludge or

wastewater.

(2) Have a design flow equal to or greater than one

million (1,000,000) gallons per day.

(3) Are considered part of amunicipality regulated under

327 1AC 15-13.

(4) Are adequately covered under the requirements of 327

IAC 15-13-17.

(J) Farmland, domestic gardens, or land used for sludge
management is not subject to this rule if the following
conditions are met:

(1) Sludge is beneficially reused.

(2) The land is not physically located within:

(A) the confines of a municipal treatment works facil-
ity; or

(B) areas that are in compliance with Section 405 of the
Clean Water Act (33 U.S.C. 1345)****,

*Copies of the Code of Federal Regulations (CFR) 40
CFR Chapter I, Subchapter N referenced in this section
may be obtained from the Government Printing Office,
Washington, D.C. 20402 or the Indiana Department of
Environmental Management, Office of Water Quality,
Indiana Government Center-North, 100 North Senate
Avenue, Indianapolis, Indiana 46204.

**Copies of the Subtitle C of the Resource Conservation
and Recovery Act (RCRA), (42 U.S.C. 6921) referenced in
this section may be obtained from the Government Printing
Office, Washington, D.C. 20402 or the Indiana Department
of Environmental Management, Office of Water Quality,
Indiana Government Center-North, 100 North Senate
Avenue, Indianapolis, Indiana 46204.

***Copies of the Code of Federal Regulations (CFR) 40
CFR 403 referenced in this section may be obtained from
the Government Printing Office, Washington, D.C. 20402
or the Indiana Department of Environmental Management,
Office of Water Quality, Indiana Government Center-
North, 100 North Senate Avenue, Indianapolis, Indiana
46204,

****Copies of Section 405 of the Clean Water Act (33
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U.S.C. 1345) referenced in this section may be obtained
from the Government Printing Office, Washington, D.C.
20402 or the Indiana Department of Environmental
Management, Office of Water Quality, Indiana Govern-
ment Center-North, 100 North Senate Avenue, Indianapo-
lis, Indiana 46204. (Water Pollution Control Board; 327 IAC
15-6-2; filed Aug 31, 1992, 5:00 p.m.: 16 IR 26; errata, 16 IR
751; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR 1518; filed
Oct 27, 2003, 10:15 a.m.: 27 IR 845)

SECTION 22. 327 1AC 15-6-4 IS AMENDED TO READ
AS FOLLOWS:

327 IAC 15-6-4 Definitions
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-11-2; IC 13-12-3-1; IC 13-18-1

Sec. 4. In addition to the definitions contained in +€ +3-+%;
1€ $3-1-3-15; IC 13-11-2, 327 IAC 5, and 327 IAC 15-1-2, the
following definitions apply throughout this rule:

(1) “Best management practices” or “BMPs” means any

of the following measures to prevent or reduce the

pollution of waters of the state:
(A) Schedules of activities.
(B) Prohibitions of practice.
(C) Treatment requirements.
(D) Operation and maintenance procedures.
(E) Use of containment facilities.
(F) Other management practices.

BMPs may be employed, for example, to control plant site

run-off, spillage or leaks, sludge or waste disposal, or

drainage from raw materials storage, resulting from
regulated industrial activities.

(2) “Commissioner” refers to the commissioner of the

department of environmental management.

(3) “Concentration” means the mass of any given mate-

rial present in a unit volume of liquid. Unless otherwise

indicated under this rule, concentration values must be
expressed in milligrams per liter.

(4) “Deicing operations” means the use of urea, glycol, or

other deicing substances to remove ice from aircraft or

runways.

(5) “Department” refers to the department of environ-

mental management.

(6) “Discharge of a pollutant” has the meaning set forth

in 327 IAC 5-1.5-11.

(7) “Drainage” means the flow patterns of storm water

run-off.

(8) “Drainage area” means the surface area draining

storm water run-off.

(9) “Facility” means a parcel of land or site, together with

all buildings, equipment, structures, and other stationary

items that are:
(A) located on a single site or on contiguous or adjacent
sites; and
(B) owned or operated by:

(i) the same person; or
(ii) any person that controls, is controlled by, or is
under common control with the same person.
(10) “Good housekeeping” means maintaining a clean
work environment to reduce or eliminate the potential
mobilization of pollutants by storm water.
(11) “Impervious surface” means any surface that
prevents storm water from readily infiltrating into the
soils.
(12) “Individual NPDES permit” means a NPDES permit
issued by the commissioner under 327 IAC 5 to a single
facility that contains requirements specific to that indi-
vidual facility.
(13) “Injection well” means any hole that is deeper than
it is wide and through which fluids can enter the ground
water. Injection wells are regulated under 40 CFR 145
and 40 CFR 144.
(14) “Material handling activity” means the storage,
loading and unloading, transportation, or conveyance of
any raw material, intermediate product, finished product,
byproduct, or waste product.
& (15) “Measurable storm event” means a precipitation
event which results in a total measured precipitation accumu-
lation equal to, or greater than, one-tenth (0.1) inch of
rainfall.
(16) “Municipal separate storm sewer system” or “MS4”
means a conveyance or system of conveyances, including
roads with drainage systems, municipal streets, catch
basins, curbs, gutters, ditches, manmade channels, or
storm drains that is:
(A) owned or operated by a federal entity or state, city,
town, borough, county, parish, district, association, or
other public body (created by or pursuant to state law)
having jurisdiction over storm water, including special
districts under state law, such as a sewer district, flood
control district or drainage district, or similar entity, or
a designated and approved management agency under
Section 208 of the Clean Water Act (33 U.S.C. 1288)*
that discharges into waters of the state;
(B) designed or used for collecting or conveying storm
water;
(C) not a combined sewer; and
(D) not part of a publicly owned treatment works
(POTW) as defined in 40 CFR 122.2**,
(17) “No exposure” means a condition of a facility that
exists when all industrial materials and activities are
protected by a storm-resistant shelter to preventexposure
to precipitation or run-off.
(18) “Nonstructural control measure” means the use of
nonphysical best management practices to reduce or
eliminate mobilization of pollutants by storm water (for
example, sweeping, inspections, training, and preventa-
tive maintenance).
(19) “Notice of intent letter” or “NOI letter” means a
written notification indicating a facility’s intention to
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comply with the terms of this rule in lieu of applying for
an individual NPDES permit. An NOI letter includes
information required under section 5 of this rule.

(20) “Notice of termination letter” or “NOT letter” means
a written notification indicating that facility has met the
conditions to terminate its permit coverage under this
rule.

(21) “Outfall” means the point of discharge from a point
source.

(22) “Pervious surface” means a ground surface that
readily allows storm water to infiltrate or percolate into
the soils.

(23) “Point source” has the meaning set forth in 327 IAC
5-1.5-40.

(24) ““*Qualified professional” means an individual who is
trained and experienced in storm water treatment
techniques and related fields as may be demonstrated by
state registration, professional certification, experience,
or completion of coursework that enable the individual to
make sound, professional judgments regarding storm
water control or treatmentand monitoring, pollutant fate
and transport, and drainage planning.

(25) “Qualified storm event” means a discharge resulting
from a measurable storm event at least seventy-two (72)
hours after the previous measurable storm event. The
term does not include discharges of snowmelt.

(26) “Risk identification” means a nonstatistical assess-
ment to determine the potential for storm water to be
exposed to pollutants and the facility’s subsequent need
for additional protection practices and measures.

(27) “Secondary containment structure” means a struc-
ture or a part of a structure that prevents or impedes a
hazardous material that is released accidentally from
entering surface water or ground water.

(28) “SIC code” means the four (4) digit standard indus-
trial classification code applicable to a particular indus-
trial activity in accordance with the Standard Industrial
Classification Manual published by the Office of Manage-
ment and Budget of the Executive Office of the President
of the United States.

(29) “Storm water discharge” means the release or flow
of storm water from a point source, which enters a water
of the state.

2y (30) “Storm water discharge assoetated with exposed to
industrial activity” means the gischarge from any conveyance
which 15 tsed for eoHecting and eonveying storm water and
which is girectty retated to discharge that has been exposed
to the manufacturing and processing activities, or raw
materials or intermediate products storage areas at an
industrial ptant: Fhe term does not include discharges from
facttities or activities excluded from the NPDBES program
thder 40 €FR Part 122 i effect on February 12, 1992
facility. For the categories of industries identified in etatses
&) throtgh (h); section 2(a)(5) of this rule, the term includes
bttt s Aot Himited to; the following:

(A) Storm water discharges from industrial plant yards.
(B) Immediate access roads and rail lines used or traveled
by carriers of raw materials, manufactured products, waste
material, or byproducts used or created by the facility.
(C) Material handling sites.
(D) Refuse sites.
(E) Sites used for the application or disposal of process
wastewaters (as defined at in 40 CFR Part 401). in effect
on Febraary 12, $992)-
(F) Sites used for the storage and maintenance of material
handling equipment.
(G) Sites used for residual treatment, storage, or disposal.
(H) Shipping and receiving areas.
(1) Manufacturing buildings.
(J) Storage areas (including tank farms) for raw materials
and intermediate and finished products. ast
(K) Areas where industrial activity has taken place in the
past and significant materials remain and are exposed to
storm water. For the categories of industries identified in
from aH the areas {except aceess roads and ratt Hinesy that
are tisted in the previods sentence where materiat handtng
tets; final produets; waste materials; byproduets; of
dustrial machinery are exposed to storm water: For the
of conveyance of any raw material; intermediate produet;
finished prodtiet; byprodtiet; or waste produet: Fhe term
excludes areas tocated on plant tands separate from the
considered to be ﬂwe+ved i industriat activity:
A) Facitities subject to storm water effluent Himitation
gidetines; new sotree performance standards; or toxic
poHutant effluent standards tnder 46 €FR Stbehapter N as
referenced th 327 tAE 5-12-3 (exeept facttities with toxie
poHutant effluent standards which are exempted tnder
elatse ()=

) 24 tumber and wood products; execept 2434-wooed

kitehen eabinets):

ity 26 {paper and altied products; except 265-paperboard

containers and boxes and 267)-

ity 28 {chemicals and attied products; exeept 283-ttugs)-

vy 29 {petrotettm and coal products):

{v} 311 (eather tanning and fintshing):

producets of purchased glass;:

{vit) 33 (primary metal industries::

ity 3441 (febricated struettrat metah:

) 373 {ship and boat buitding and repairing)-
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() Min . lassified 85 SIC codes:
ti) 10 (metat mining);
G0 42 ¢ ite mining):
) 4 (ronmetattic minerals; exeept fuels)y:
{B) Hazardots waste treatment; storage; of disposat
stattts of & permit thder Stbtitle € of RERA as defined in
1€ 13-+~2-15:
{E) tandfills; tand application sites; and epen dumps that
recetve; of have received; any ihdustriat wastes {waste that
is received from any of the facilities deseribed under this
stbdtvisten) including those that are subject to regire-
ments tnder Subtitte B of RERA as defined in 1€ 1372~
15:
) Facitities invotved in the reeyeting of materials; inelud-
iy 5015 {motor vehicles parts; tsed): and
ity 5093 {serap and waste materialsy:
{G) Steam electric power generating facttities; inctuding
coat handhing sttes:
H) Fransportation facitities elassified as SIE codes:
i) 40 (rattroad transportation):
ity 4% tocal and interdrban passenger transit):
i) 42 {trucking and warehotsing; exeept 422125y
fiv) 43 (United States Postal Service):
) 44 (water transportationy:
fv&%fﬂ‘aﬁepeftaﬂeﬁbyahﬁ-aﬁd
portions of the facility that are either involved in vehicle
repairs, plal tng fuieting : IUB”EE}HB’). L

: e’ qefulpme_l ; emleeu ' llg ope Em.al S 'eFt'“pIatrndeft ae 'cm'. 9
h Freatment works treating domestic sewage of any other
sewvage studge or wastewater treatment deviee or systerm,
tised i the storage treatment; reeycting; and reclamation of
munictpat or domestie sewage; inctuding tand dedicated to
the disposatl of sewage studge that are tocated within the
confines of the factity, with a design flow of one (+:6)
mithon gaHons pet day of more; of that are regired to have
att approved pretreatment program under 40 €FR 403 Not
inetuded is farmtand; domestic gardens; or tand used for
studge management where studge 15 benefictally retsed;
and which is not physically tocated in the confines of the
facility of areas that are in comphiance with the Federat Act
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(vt} 25 (Furnitdre and fixtures):

{vit) 265 {paperboard containers antd boxesy:

fvitt) 267

66)%83661‘&@&

prodtictsy:

ity 30 (rubber and misceHaneots plastic products):

{xitty 3t (eather and teather produets; except 311y

Exiv) 323 (products of purehased glass):

v 34 (fabricated metal products; except 344h)-

fxvn&%@eetfeﬁleaﬁdeﬂaefebemeeqmpmeﬁﬁ—

txvitt) 37 (transportation egtiprment; exeept 373)

Exixy 38 finstraments and retated produets)y:

eeﬂﬁ%ﬁaﬁﬁpfeduetwafeheus-rﬁgaﬁastemge)—

xxity 4222 (refrigerated warehotising and storage):

ity 4223

h enty need to apply for regutation tnder this rule when
sfeﬁﬁwafefﬁpemwﬁexpeeedterﬁéusﬂﬂ&laeﬂv&y

(31) “Storm water pollution prevention plan” or “SWP3”
means a written document that addresses storm water
run-off pollution prevention for a specific industrial
facility.
(32) “Structural control measure” means a physical
structure designed to reduce or eliminate the mobilization
of pollutants by storm water, for example, detention
structures, berming, and vegetated swales.

*Copies of Section 208 of the Clean Water Act (33 U.S.C.
1288) referenced in this section may be obtained from the
Government Printing Office, Washington, D.C. 20402 or the
Indiana Department of Environmental Management, Office of
Water Quality, Indiana Government Center-North, 100 North
Senate Avenue, Indianapolis, Indiana 46204.

**Copies of the Code of Federal Regulations (CFR) 40
CFR 122.2 referenced in this section may be obtained from
the Government Printing Office, Washington, D.C. 20402
or the Indiana Department of Environmental Management,
Office of Water Quality, Indiana Government Center-
North, 100 North Senate Avenue, Indianapolis, Indiana
46204. (Water Pollution Control Board; 327 IAC 15-6-4; filed
Aug 31, 1992, 5:00 p.m.: 16 IR 27; errata filed Sep 10, 1992,
12:00 p.m.: 16 IR 65; errata, 16 IR 751; readopted filed Jan
10, 2001, 3:23 p.m.: 24 IR 1518; filed Oct 27, 2003, 10:15
a.m.: 27 IR 848)
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SECTION 23. 327 IAC 15-6-5 IS AMENDED TO READ
AS FOLLOWS:

327 1AC 15-6-5 Additional NOI letter requirements
Authority: IC 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 5. In addition to the NOI letter requirements under 327
IAC 15-3, the following information must be submitted with the
NOI letter under this rule:

(1) Name of responsible corporate officer antfor or written
authorization for an alternate persen individual or position
to act as the duly authorized representative for that person;
individual, if appropriate, who will be responsible for all
signatory responsibilities for the facility under 327 IAC 15-4-
3(9).
(2) tdentification of the number and tocation of each point
sottce discharge of storm water assoctated with ndustriat
with the drainage area of each point souree gischarge- Name
and contact information of the individual who can
provide assistance with information pertaining to the
facility’s permit.
(3) A brief narrative description of the industrial pro-
cesses performed at the facility.
(4) Identification of the number and location of each
outfall where storm water exposed to industrial activity
discharges to a water of the state, including a narrative
description of the industrial activity associated with the
drainage area of each identified outfall.
£3) (5) Identification of substantially similar peint setree
tischarges outfalls of storm water er the site; identified in
subdivision (4) and if apprepriate; the outfall to be monitored
as representative of all such discharge points: Alse; explain
discharges. Include an explanation of the rationale used to
identify why certain peint setrees outfalls are similar.

(6) Theidentification of pastand present NPDES permits,

if applicable.

(7) The identification of the regulated MS4 entity receiv-

ing the storm water discharge, if applicable.

(8) Proof of publication of the following statement in the

newspaper of largest circulation in the area of the dis-

charge: “(Facility name, address, address of the location
of the discharging facility, and the stream(s) receiving the
discharge(s)) is submitting an NOI letter to notify the

Indiana Department of Environmental Management of

our intent to comply with the requirements under 327

IAC 15-6 to discharge storm water exposed to industrial

activities.”.

(Water Pollution Control Board; 327 IAC 15-6-5; filed Aug 31,
1992, 5:00 p.m.: 16 IR 28; readopted filed Jan 10, 2001, 3:23
p.m.: 24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 851)

SECTION 24. 327 IAC 15-6-6 IS AMENDED TO READ
AS FOLLOWS:

327 IAC 15-6-6 Deadline for submittal of an NOI letter;

additional information
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 6. All information required under 327 IAC 15-3 and
section 5 of this rule shall be submitted to the commissioner in
accordance with 327 1AC 15-3-3. except; for persons that
operate titer 327 tAC 15-5 and that are affected by this rule;
For newly constructed industrial facilities, the NOI letter
shall be submitted enre htndred etghty (286) ninety (90) days
before completion of eonstrtetion: prior to start up of
industrial operations. For existing industrial facilities
regulated by this rule, the NOI letter must be submitted in
accordance with 327 IAC 15-2-9. For existing industrial
facilities that have not been regulated by this rule but now
meet the applicability requirements of this rule, the NOI
letter must be submitted within ninety (90) days of the
effective date of this rule unless permission for a later date
has been granted by the commissioner. (Water Pollution
Control Board; 327 IAC 15-6-6; filed Aug 31, 1992, 5:00 p.m.:
16 IR 28; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR 1518;
filed Oct 27, 2003, 10:15 a.m.: 27 IR 851)

SECTION 25. 327 IAC 15-6-7 IS AMENDED TO READ
AS FOLLOWS:

327 IAC 15-6-7 General requirements for a storm water

pollution prevention plan (SWP3)
Authority: I1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 7. (a) The person having financial responsibility or
operational control for a facility regulated under this rule
shall develop a storm water petution prevention plan which:
implement, update, and maintain a SWP3 that:

(1) identifies potential sources of pollution which may
reasonably be expected to affect the quality of storm water
discharges assoctated with exposed to industrial activity from
the facility;
(2) describes practices and measures to be used in reducing
the potential for pollutants to be exposed to storm water; anet
(3) assures compliance with the terms and conditions of this
rule;
(4) lists, by position title, the member or members of a
facility storm water pollution prevention team, who will
be responsible for developing the storm water pollution
prevention plan and assisting the facility or plant man-
ager in its implementation, maintenance, and revision;
and

(5) clearly identifies the responsibilities of each storm

water pollution prevention team member.

(b) For each area of the plant that generates The SWP3 must
include a map and description of all areas of the facility that
generate storm water discharges assoctatett with exposed to
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industrial activity with and have a reasonable potential for
containtng significant ametnts of storm water to be exposed
to pollutants. As a minimum, the plan shall contain the
following:
(1) A deseription of potential peHutant sotrees as foows:
copy of the complete NOI letter.
A) Fhe ptan must provide a deseription of areas on the site
reasonably expected to be sottrces which add significant
amotints of poHutants to storm water discharges stch as
areas tsed for the folowing:

i) Loating or urtoating of dry butk materials or Hettids:

fity Outdoor storage of raw materials; intermediary

products; ot finat produets; of waste produets:

ity Outdoor process activities:

fiv) Bust or pattictate generating processes:

{v) YUnatthetized connections of management practices:

{vi) Whaste disposat practices:

{vit) Areas tpon which pesticides are apphec:

{B) Fo provide steh a deseription; the ptan shal inctude; at
a mintmum; the foHowing items:

i) A site map indicating; at a minimum; the folowing:
AA) Each drainage and discharge conveyance and
otithine of the drainage area of each storm water ottfat:
area of each discharge point:

{EC) Each past or present area tised for ettdoor storage

of disposat of significant materials:

{BB) Each existing struetural control measture to

teduce pottutants in storm water rur-off:

tFH Eech hazardous waste treatment; storage; of

tisposal facility, including each area net required to

have a RERA permit which is tsed for aceumttating

hazardots waste as defined in 327 tAC 5-1-2 tinder 40

EFR 262:34 as adopted i 329 A€ 3-14-3:

injected undergrotne:

tHH) Springs and wetlands:

) Other strface water bothies:

33) Soit types:

m&dsﬂﬁg and propesed undergrotnd storage
fity An estimate of the area of impervious surfaces;
inetuding paved areas and buitding roofs; refative to the
totet area drained by each ettfatk

tit) A topographiec map; or other if a topographic map is

travatiable; extending one-fourth (H4) of a mie beyond

the property betndaries of the facility, depicting the
facttity and each of its intake and discharge structures;
wehs tisted 1 ptiblic records or otherwise known to the

apphicant i the map area: Fhis item may be included i

fiv) A narrative description of the foHewing:

AR Significant materials that in the three {3) years
prior to the submittat of the NOt letter have been
treated, stored; or disposed en=site in a manner to alow
expostite to storm water:
{BB) Method of treatment; storage; or disposak:
{€EC) Past and present materials management practices
employed to minimize contact of these materials with
storm water run-off:
{EE) Fhe toeation and deseription of existing structarat
antd nonstractaratl control meastres to reduce potutants
i storm water run-off:
) A deseription of any treatment the storm water
recetves; including the ultimate disposat of any sotid of
fluid wastes other than by discharge:
v} A hist of stgnificant spits and teaks of toxie potutants
of hazardets stbstanees as defined in 327 HAC 5-1-2 that
ocetrred at the factity within three {3) years prior to the
stbmittat of the NOt tetter: Steh tist shalt be tpdated
withint ninety (96) days from when a significant spit or
teak of toxic poltants of hazardets substances ocetts
antt shat inctade a deseription of the materiats released;
af estifnate of the vetume of the refease; the tocation of
the release; and a description of any remediation or
cleantp meastres taken:
{vi} For each area of the plant that generates storm water
tischarges associated with industrial activity with a
teasonable petential for contatning significant ameunts of
potutants; a prediction of the direction of flow, and an
estimate of the types of poHutants which eotld be present
i storm water discharges associated with industriat
{vity A summary of existing sampling data describing
poHutants i1 storm water discharges:
{2) The factity shalt be operated and maintained i steh a
fmatiner that exposttre of storm water to potential sourees of
significant polutant material 1s mintmized: Fo aceomptish
stich an operation and maintenance program; the persen shat
tevelop management controts of storm water dischargefrtn-
Fhe storm water management controls shal inctude; at a
mintm, the folowing compenents:
&) A risk identificationfassessment and materiat inventory
which evaluates the potential for variots areas of the plant to
contribtite poHttants to the storm water discharge by expesing
the storm water to industrial activity: Steh assessment and
nventory shalt consider factors steh as the folowing:
) An inventory of the types of materials handled; the
focation of material handling activities; and types of
material management activities:
ity tdentification of the toxicity of chemicals titized at
the facitity as wel as the guantity of suech ehemicals tsed;
protiuced; or dischargee:
ity A history of significant leaks of spills of pelutants
known to have ocettred:
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{B) A preventative maintenance program which inctudes
rettine thspection and maintenance of storm water manage-
ment devices:
{€) A spill prevention and respetise program which identi-
for spils to ocetr: Fhe program shal include; at a mini-
ity Reporting & spth to the appropriate factity persennet
persennek:
potential to eliminate/reduce storm water expostte i areas
tdentifiedt above as having a risk of exposing the storm
water to sigrificant poHutants and appropriate procedures
to accomptish stich etiminationfreduction:
{E) A schedute for implementing procedutes as identified
thter clatse (B):
been evatuated for the presence of nonstorm water:
(2) A soils map indicating the types of soils found on the
facility property and showing the boundaries of the
facility property outlined in a contrasting color. If a
facility’s property only has impervious surfaces, the soils
map requirement can be omitted.
(3) A graphical representation, such as aerial photo-
graphs or site layout maps, drawn to an appropriate
scale, which contains a legend and compass coordinates,
indicating, at a minimum, the following:
(A) All on-site storm water drainage and discharge
conveyances, which may include pipes, ditches, swales,
and erosion channels, related to a storm water dis-
charge.
(B) Known adjacent property drainage and discharge
conveyances, if directly associated with run-off from
the facility.
(C) AIll on-site and known adjacent property
waterbodies, including wetlands and springs.
(D) An outline of the drainage area for each storm
water outfall.
(E) An outline of the facility property indicating
directional flows, via arrows, of surface drainage
patterns.
(F) An outline of impervious surfaces, which includes
pavement and buildings, and an estimate of the imper-
vious and pervious surface square footage for each
drainage area placed in a map legend.
(G) On-site injection wells, as applicable.
(H) On-site wells used as potable water sources, as
applicable.
(1) All existing structural control measures to reduce
pollutants in storm water run-off.

(J) All existing and historical underground or above-

ground storage tank locations, as applicable.

(K) All permanently designated plowed or dumped

snow storage locations.

(L) All loading and unloading areas for solid and liquid

bulk materials.

(M) All existing and historical outdoor storage areas for

raw materials, intermediary products, final products,

and waste materials.

(N) All existing or historical outdoor storage areas for

fuels, processing equipment, and other containerized

materials, for example, in drums and totes.

(O) Outdoor processing areas.

(P) Dust or particulate generating process areas.

(Q) Outdoor waste storage or disposal areas.

(R) Pesticide or herbicide application areas.

(S) Venhicular access roads.
The on-site mapping of items listed in clauses (J) through
(S) is required only in those areas that generate storm
water discharges exposed to industrial activity and have
a reasonable potential for storm water exposure to
pollutants. The mapping of historical locations is only
required if the historical locations have a reasonable
potential for storm water exposure to historical pollut-
ants.
(4) An area map that indicates:

(A) the topographic relief or similar elevations to

determine surface drainage patterns;

(B) the facility boundaries outlined in a contrasting

color;

(C) all receiving waters; and

(D) all known drinking water wells;
and includes, at a minimum, the features in clauses (A),
(C), and (D) within a one-fourth (%) mile radius beyond
the property boundaries of the facility. This map must be
to scale and include legend and compass coordinates.
(5) A narrative description of areas that generate storm
water discharges exposed to industrial activity and have
a reasonable potential for storm water exposure to
pollutants, including descriptions for any existing or
historical areas listed in subdivision (3)(J) through (3)(S),
and any other areas thought to generate storm water
discharges exposed to industrial activity and be a reason-
able potential source of storm water exposure to pollut-
ants. The narrative descriptions for each identified area
must include the following:

(A) Type and typical quantity of materials present in

the area.

(B) Methods of storage, including presence of any

secondary containment measures.

(C) Any remedial actions undertaken in the area to

eliminate pollutant sources or exposure of storm water

to those sources. If a corrective action plan was devel-

oped, the type of remedial action and plan date shall be

referenced.
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(D) Any significant release or spill history dating back
a period of three (3) years from the date of the initial
NOI letter, in the identified area, for materials spilled
outside of secondary containment structures and
impervious surfaces in excess of their reportable
quantity, including the following:
(i) The date and type of material released or spilled.
(i) The estimated volume released or spilled.
(iii) A description of the remedial actions undertaken,
including disposal or treatment.
Depending on the adequacy or completeness of the
remedial actions, the spill history shall be used to
determine additional pollutant sources that may be
exposed to storm water. In subsequent permit terms,
the history shall date back for a period of five (5) years
from the date of the NOI letter.
(E) Where the chemicals or materials have the potential
to be exposed to storm water discharges, the descrip-
tions for each identified area must include a risk
identification analysis of chemicals or materials stored
or used within the area. The analysis must include the
following:
(i) Toxicity data of chemicals or materials used within
thearea, referencing appropriate material safety data
sheet information locations.
(i) The frequency and typical quantity of listed
chemicals or materials to be stored within the area.
(iii) Potential ways in which storm water discharges
may be exposed to listed chemicals and materials.
(iv) The likelihood of the listed chemicals and materi-
als to come into contact with storm water.
(6) A narrative description of existing and planned
management practices and measures to improve the
quality of storm water run-off entering a water of the
state. Descriptions must be created for existing or histori-
cal areas listed in subdivision (3)(J) through (3)(S) and
any other areas thought to generate storm water dis-
charges exposed to industrial activity and be a potential
source of storm water exposure to pollutants. The de-
scription must include the following:
(A) Any existing or planned structural and
nonstructural control practices and measures.
(B) Any treatment the storm water receives prior to
leaving the facility property or entering a water of the
state.
(C) The ultimate disposal of any solid or fluid wastes
collected in structural control measures other than by
discharge.
(7) If applicable, the specific control practices and
measures for potential pollutant source areas must
include the following:
(A) Identification of areas that, due to topography,
activities, or other factors, have a high potential for
significant soil erosion and identify and implement
measures to limit erosion.

(B) A plan to cover, or otherwise reduce the potential
for pollutants in storm water discharge from, deicing
salt and sand or other commercial or industrial mate-
rial storage piles, except for exposure resulting from the
addition or removal of materials from the pile. For piles
that do not have the potential for polluting storm water
run-off, the plan needs to provide the basis for deter-
mining no exposure potential. The plan must be in-
cluded in the SWP3.
(C) Storage piles of sand and salt or other commercial
or industrial materials must be stored in a manner to
reduce the potential for polluted storm water run-off
and in accordance with the plan required under clause
(B).
(8) Information or other documentation required under
subsection (d).
(9) The results of monitoring required in section 7.3 of
this rule. The monitoring data must include completed
field data sheets, chain-of-custody forms, and laboratory
results. If the monitoring data is not placed into the
facility’s SWP3, the on-site location for storage of the
information must be referenced in the SWP3. As two (2)
or more sample monitoring events are completed, the
laboratory results must be compared to indicate water
quality improvements in the run-off from the facility. If
the parameters and sample type are identical, historical
storm water monitoring data at each discharge outfall
identified in section 5(4) of this rule, or representative
discharge outfall identified in section 5(5) of this rule, can
be used in the comparison to provide data that is more
reflective of initial water quality conditions.
(10) A mapped or narrative description of any such
management practice or measure pursuant to subsection
(c)(4) must be added to the SWP3.

(c) For areas of the facility that generate storm water
discharges and have a reasonable potential for storm water
exposure to pollutants, storm water exposure to pollutants
must be minimized. To ensure this reduction, the following
practices and measures must be planned and implemented:

(1) A written preventative maintenance program, includ-

ing the following:

(A) Implementation of good housekeeping practices to
ensure the facility will be operated in a clean and
orderly manner and that pollutants will not have the
potential to be exposed to storm water via vehicular
tracking or other means.

(B) Maintenance of storm water management mea-
sures, for example, catch basins or the cleaning of oil or
water separators. All maintenance must be documented
and either contained in, or have the on-site record
keeping location referenced in, the SWP3.

(C) Inspection and testing of facility equipment and
systems that are in areas of the facility that generate
storm water discharges and have a reasonable potential
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for storm water exposure to pollutants to ensure
appropriate maintenance of such equipment and
systems and to uncover conditions that could cause
breakdowns or failures resulting in discharges of
pollutants to surface waters.
(D) At a minimum, quarterly inspections of the storm
water management measures and storm water run-off
conveyances. Inspections must be documented and
either contained in, or have the on-site record keeping
location referenced in, the SWP3.
(E) An employee training program to inform personnel
at all levels of responsibility that have the potential to
engage in industrial activities that impact storm water
quality of the components and goals of the SWP3.
Training must occur at a minimum annually and
should address topics such as spill response, good
housekeeping, and material management practices. All
employee training sessions, including relevant storm
water topics discussed and a roster of attendees, must
be documented and either contained in, or have the on-
site record keeping location referenced in, the SWP3.
(2) A written spill response program, including the
following:
(A) Location, description, and quantity of all response
materials and equipment.
(B) Response procedures for facility personnel to
respond to a release.
(C) Contact information for reporting spills, both for
facility staff and external emergency response entities.
(3) A written nonstorm water assessment, including the
following:
(A) A certification letter stating that storm water
discharges entering a water of the state have been
evaluated for the presence of illicit discharges and
nonstorm water contributions.
(B) Detergent or solvent-based washing of equipment
or vehicles that would allow washwater additives to
enter any storm drainage system or receiving water
shall not be allowed at the facility.
(C) All interior maintenance area floor drains with the
potential for maintenance fluids or other materials to
enter storm sewers must be either sealed, connected to
asanitary sewer with prior authorization, or appropri-
ately permitted under the NPDES wastewater program
pursuant to 327 IAC 5. The sealing, sanitary sewer
connecting, or permitting of drains under this item
must be documented in the written nonstorm water
assessment program.
(D) The certification shall include a description of the
method used, the date of any testing, and the on-site
drainage points that were directly observed during the
test.
(4) If parameter reductions are not indicated in the
comparison conducted under subsection (b)(9) and they
cannot be attributed to laboratory error or significant
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variability in the rainfall events, the source of the pollut-
ant parameter must be investigated and either eliminated
or reduced via a management practice or measure to the
extent technologically practicable and cost beneficial. A
lack of reduction does not, in and of itself, constitute a
violation of this permit. However, insufficient reductions
may be used to identify facilities that would be more
appropriately covered under an individual storm water
NPDES permit. If parameter concentrations are at, or
below, laboratory detection limitations, further reduc-
tions are not necessary.

e} (d) The SWP3 must meet the following general require-
ments: of a storm water poHution prevention plan shatt inctude
(1) The plan shall be certified by a qualified professional.

(2) The plan shall be retained ef-site at the facility and be

available for review by a representative of the commissioner

upon request or, in the case of a storm water discharge

exposed to industrial activity which discharges through

a regulated municipal separate storm sewer system

conveyance, by the operator or operators of the regulated

municipal system.

(3) A schedte shat be inetuded with the ptan which aHows

for comptiance with the terms of The plan must be com-

pleted and implemented on or before three hundred sixty-

five (365) days after submission of the a timely-submitted

initial NOI letter or in the case of new facilties; prior to

ritiation of operation at the facttity: the expiration date of

the previous five (5) year permit term. The commissioner

may grant an extension of this time frame based on a request

by the person showing reasonable cause.

(4) The person regttated tnder this rite having financial

responsibility or operational control for a facility shall

report ence per guarter its progress i developing and
implemented; the repotts may cease: The reports shat be sent
to:

tndiana Department of Environmentatl Management

Permits Section

Office of Water Management

165 Sotth Meridian Street

P-6- Box 6615
complete and submit to the commissioner a storm water
pollution prevention plan certification checklist form
within thirty (30) days of the plan completion date, but no
later than three hundred sixty-five (365) days after the
submission of a timely-submitted initial NOI letter or the
expiration date of the previous five (5) year permit term.
This checklist must also be signed by a qualified profes-
sional.
(5) Fhe persenrr A permittee regulated under this rule shall
amend the plan by either of the following:

(A) Whenever there is a change in design, construction,

+
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operation, or maintenance at the facility, which may have
a significant effect on the potential for the discharge of
pollutants to surface waters of the state. of

(B) Upon written notice by the commissioner that the storm

water polution prevention plan SWP3 proves to be

ineffective in achieving the generat ebjectives ef control-
ling pollutants in storm water discharges associatet with

exposed to industrial activity. Within sixty (60) days of
such notification from the commissioner, the permittee
shall make the required changes to the SWP3 and shall
submit the amended plan to the commissioner for
review.
(6) If a permittee has other written plans, required under
applicable federal or state law, such as operation and
maintenance, spill prevention control and countermea-
sures, or risk contingency plans, which fulfill certain
requirements of a SWP3, these plans may be referenced,
at the permittee’s discretion, in the appropriate sections
of the SWP3 to meet those section requirements.
(7) A permittee may combine the requirements of the
SWP3 with another written plan if:
(A) the plan is retained at the facility and available for
review;
(B) all the requirements of the SWP3 are contained
within the plan; and
(C) aseparate, labeled section is utilized in the plan for
the SWP3 requirements.

) Monitoring and repetting requirements shalt be as

follows:
b Each discharge outfat; or representative discharge outfat;
composed entirely of storm water run-off; shat be menitored
as folows:

Parameter bnits  Sample Fype

it and grease gt grab

€B6b, mgH  grab and composite
€ob mgH  grab and composite
F5S5 mgA  greb and composite
FMN mgH  grab and composite
T phesphorets mgH  grab and composite
ptt st grab

2) For those factities subjeet to Federal Categoricat Efftuent
Gidetines (46 €FR Subchapter N, in effect on February 12,
1992): Sara Fitle tH facitities subject to repott releases into
the environment of ehemicals which are elassified as section
313 water priority chemicals used at the plant in the previotus
teperting year and which are reasonably expected to be i the
tischarge: of an individual NPBES permit for process
which are rot tisted in this stbsection shal also be monitored
and sampled by grab and compostte; except eyanide; hexava-

be sampled by the grab sampte method:

{3) Prier to implementation of the storm water potutien
sampte and anatyze the discharge from the outfat(s) regu=
tated by this rute: Buring the second year of regttation tnder
this rule; after implementation of the storm water poHutien
prevention plan; the person shal sample and analyze the
discharge from the ottfat{(s) regttated uneer this rute for twe
{2) precipitation events: No further physical sampting is
regtired trless the facttity ts notified to perform additionat
physicat samptling by theiana department of epvironmentat
tattagement During the third through the fifth year of
regttation tnder this rile; vistal inspections of each outfat
of tepresentative outfal as identified in the NGOt tetter shat
be performed for two (2) storm events each year with results
recorded and reperted anntatly to the permits section: Visual
sotids; floatables; and an ot sheen:

4 A grab sample shalt consist of at feast one hundred (160}
soon thereafter as practicable; of the discharge: Fhe grab
sample shal be analbyzed separately from the compesite
sample: A composite sample shal consist of a flow of time-
wetghted sampte; either by the time interval between each
atigtiot of by the velume of aliguot propottionate to the
thseharge flow at the time of sampling or the totatl discharge
flow since colection of the previots atiguot: A composite
sample shat be taken during a minimum of the first three (3}
hotits of & storm event:

{5) Fhere shal be a minimum of three {3} months between
reported sampling events:

{6) Samples taken th compliatice with the monitering reguire-
ments under stbeivision (4) shal be taken at a point repre-
sentative of the discharge but prior to entry into surface
waters of the state of tndiana of a municipal separate storm
sewer:

A Sampting type for discharges from a retention basin with
a mintmtum twenty-four (24} hotr detention capaeity; of; for
coat mines; ten (10} hotr detention; shal be a grab sample for
alt parameters: Such a grab shall be taken within the first
of a storm event

{8) AH samptes shal be collected from a discharge restiting
from a meastrable storm event at least seventy-twe (+2)
hotrs from the previods meastrable storm event and; where
exceed fifty percent (50%) from the average or median
preeipitation event i the ares; as determined by the nearest
DPoctumentation of weather conditions that prevent samphing
as described i this subsection must be provided to the
{9) Fhe analyticat and sampling methods used shalt conform
to the eufrent version of 40 €FR 136 as referenced ir 327
tAE S-2-13te)th)-
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16y Samples and meastrements taken as regtired tnder this
stbsection shal be representative of the velume and nature of

ey Anatysis shalt be performed in accordance with 46 €FR
136; in effect on Febraary 12; 1992; for quality asstrance and
tatity controk:

{f) Repertting regutrements shall be as folows:

b At samples shat be reported as a vatue of eoncentration:
Concentration 1s defined as the mass of any given material
present i & tinit volume of it Untess otherwise indicated
tnder this tule; eoncentration values shal be expressed in
{2) For each meastrement of sample taken purstant to the
regairements of this rute; the facitity shatt record the foow-
g information:

{A) The exact place; date; and time of sampting:

{B) The person who performed the sampling of measure-

ments:

{€) The dates the analyses were performed:

{B) Fhe person who performed the analyses:

{E) Fhe analyticat technittes of methods wsed:

{7 Fhe restits of alt required analyses and meastrements:
activities regtired under this rule; including alt records of
anatyses performed and calibration and maintenance of
stramentation; shalt be retained for a minimum of three (3}
years: t eases where the original records are kept at another
tocatiory; & copy of alt such records shal be kept at the
factity: Fhe three (3) year period shaH be extended:

A) automatically during the course of any unresolved

titigation regarding the discharge of potutants by the

facitity or regarding promulgated effluent guidetines
appticable to the facitity: or

{B) as requested by the regional administrator or the

tiana tdepartment of environmentatl management:
4y The person regulated tnder this rile shalt submit an
anntal report to the tndiana department of epvironmentat
year and shal be postmarked no tater than the twenty-eighth
tay of Jantary each yeatr: The regional administrater may
regtest the person to stbmit monitoring reports to the EPA if
it s deemed necessary to assture comptianee with the apphica-
ble generat permit rute:

{5) Persons regulated tnder this rule who have & discharge
tegttated tnder this rute which enters a municipat separate
storm sewer shah also stbmit & eopy of the discharge moni-
toring repott regtired under stbsection () to the operator of
the municipal system i accordance with the requirements
theter stbsection (e)-

{6y H the persen regulated under this rule monitors any
potutant at the focation designated in this section mere
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anabytical methods as specified in this stbsection; the restlts
of stuch monitoring shal be reported as additionat tnformation
i the anntal report: Steh increased fregueney shat atso be
ndicated i1 the report
(Water Pollution Control Board; 327 IAC 15-6-7; filed Aug 31,
1992,5:00 p.m.: 16 IR 28; erratafiled Sep 10,1992, 12:00 p.m.: 16
IR 65; errata, 16 IR 898; readopted filed Jan 10, 2001, 3:23 p.m.:
24 IR 1518; filed Oct 27, 2003, 10:15 a.m.: 27 IR 851)

SECTION 26. 327 IAC 15-6-7.3 1S ADDED TO READ AS
FOLLOWS:

327 1AC 15-6-7.3 Monitoring requirements
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: I1C 13-12-3-1; IC 13-18-1

Sec. 7.3. (a) Monitoring requirements shall be as follows:
(1) Each discharge outfall identified in section 5(4) of this
rule, or representative discharge outfall identified in
section 5(5) of this rule, composed entirely of storm water
and allowable nonstorm water run-off, shall be moni-
tored as follows:

Sample
Parameter Units Type Frequency
Qil and grease mg/I grab Annual
CBOD; (Carbonaceous bio- mg/l grab Annual
chemical oxygen demand)
COD (Chemical oxygen mg/I grab Annual
demand)
TSS (Total suspended sol-  mg/I grab Annual
ids)
TKN (Total Kjeldahl nitro- mg/I grab Annual
gen)
Total phosphorous mg/I grab Annual
pH S.u. grab Annual
Nitrate plus nitrite nitrogen mg/I grab Annual

(2) Each discharge outfall subject to subdivision (1) shall
be monitored for any pollutant attributable to a facility’s
industrial activity which is reasonably expected to be
presentinthe discharge, as well as for any other pollutant
that has the potential to be present in a storm water
discharge as requested by the commissioner.

(3) Within one (1) year of the original or renewal NOI
letter submittal and prior to implementation of the
SWP3, a permittee regulated under this rule shall sample
and analyze the discharge from the outfall identified in
theapproved NOI letter. The monitoring data taken from
this first year event shall be used by the permittee as an
aid in developing and implementing the SWP3. Subse-
guent annual sampling data shall be used to verify the
effectiveness of the SWP3 and will aid the permittee with
revising the SWP3 and implementation of additional
BMPs, as necessary.
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(4) The commissioner may require a permittee to sample
additional storm events beyond the required five (5)
annual events upon finding reasonable cause. The
commissioner shall notify the facility in writing that
additional sampling is required.

(5) A grab sample must be collected during the first thirty
(30) minutes of discharge at the storm water outfalls
identified in the NOI letter or as soon thereafter as
practicable.

(6) The pH measurement must be taken at the time the grab
sample is collected and by using a pH meter that has been
properly calibrated according to manufacturer’s specifica-
tionsand provides results displayed in numeric units. A color
comparison analysis for pH is not acceptable.

(7) There shall be a minimum of three (3) months be-
tween reported sampling events.

(8) Samples must be taken at a point representative of the
discharge but prior to entry into surface waters of the
state or a municipal separate storm sewer conveyance
unless an alternative location has been granted by the
commissioner. For discharges that flow through on-site
detention basins, samples shall be taken at a point
representative of the discharge from the basin.

(9) All samples must be collected from a discharge
resulting from a measurable storm event at least seventy-
two (72) hours from the previous measurable storm
event. Documentation of weather conditions that prevent
sampling as described in this subsection must be provided
to the commissioner.

(10) The analytical and sampling methods used must meet
the requirements of 327 IAC 5-2-13(d)(1) and 327 IAC 5-2-
13(d)(2) for quality assurance and quality control.

(11) Run-off events resulting from snow or ice melt
should not be sampled and shall not be used to meet the
minimum annual monitoring requirements.

(b) Reporting requirements shall be as follows:
(1) All samples must be reported as a value of concentra-
tion or loading.
(2) For each measurement or sample taken under this
rule, the permittee shall record and submit the following
information to the commissioner:
(A) The exact place, date, and time of the start of the
discharge, the duration of the storm event sampled, a
measurement of the rainfall in inches, and time of
sampling.
(B) The duration between the storm event sampled and
the end of the previous measurable storm event.
(C) The individual who performed the sampling or
measurements.
(D) The dates the analyses were performed.
(E) The individual who performed the analyses.
(F) The analytical techniques or methods used.
(G) The results of all required analyses and measure-
ments.

(H) A complete copy of the laboratory report, including
chain-of-custody.
(3) All records and information resulting from the
monitoring activities required under this rule, including
all records of analyses performed and calibration and
maintenance of instrumentation, must be retained for a
minimum of either one (1) year following the date on an
NOT letter, three (3) years following the expiration of the
facility’s permit, or longer if requested by the commis-
sioner. As applicable, the records for calibration and
maintenance of instrumentation can be maintained at an
off-site laboratory but must be available to the commis-
sioner upon request. All calibration and maintenance
records for on-site instruments, such as pH meters, used
by a facility for compliance with this rule must be docu-
mented and either contained in, or have the on-site record
keeping location referenced in, the SWP3.
(4) A permittee regulated under this rule shall submit
sampling data results to the commissioner at the address
specified in section 8.5 of this rule within thirty (30) days
after laboratory analyses have been completed.
(5) A permittee regulated under this rule that has a
discharge that enters a regulated municipal separate
storm sewer conveyance shall also submit a copy of the
sampling data results to the operator of the regulated
municipal system conveyance upon request.
(6) If a permittee regulated under this rule monitors a
pollutant more frequently than required under this rule,
using analytical methods referenced in subsection (a)(10),
the results of such monitoring must be reported as
additional information in the annual report. Such in-
creased frequency must also be indicated in the report.
(Water Pollution Control Board; 327 IAC 15-6-7.3; filed Oct
27,2003, 10:15 a.m.: 27 IR 857)

SECTION 27. 327 IAC 15-6-7.51S ADDED TO READ AS
FOLLOWS:

327 1AC 15-6-7.5 Annual reports
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: IC 13-12-3-1; IC 13-18-1

Sec. 7.5. A permittee regulated under this rule shall
submit an annual report to the commissioner that contains
the following information:

(1) Any changes to the original NOI letter.

(2) Any changes to the facility, the facility’s operations or

industrial activities.

(3) During the second through fifth years of permit

coverage, a copy of the comparison of all sampling data

results included in the facility’s SWP3 and required
under section 7(b)(9) of this rule.

(4) Any additional BMPs implemented, or corrective

measures taken, as a result of sampling data results.
The annual report must contain information obtained
during the previous year of regulation and be submitted
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initially no later than three hundred sixty-five (365) days
from the initial NOI submittal date or the expiration date
of the previous five (5) year permit term. Subsequent
annual report submittals shall be provided no later than
three hundred sixty-five (365) days from the previous
report in years two (2) through five (5). (Water Pollution
Control Board; 327 IAC 15-6-7.5; filed Oct 27, 2003, 10:15
a.m.: 27 IR 858)

SECTION 28. 327 IAC 15-6-8.5 IS ADDED TO READ AS
FOLLOWS:

327 1AC 15-6-8.5 Permit compliance schedule
Authority: IC 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 8.5. The following compliance schedule must be
followed:

Permit Compliance Schedule
To apply for coverage Submit a completed NOI letter

1* year of permit coverage Submit results of sampling
data

Develop and implement the
SWP3

Submit SWP3 certification
checklist

Submit annual report

Submit results of sampling
data

Submit annual report

Submit results of sampling
data

Submit annual report

Submit results of sampling
data

Submit annual report

Submit results of sampling
data

Submit annual report

2" year of permit coverage

3" year of permit coverage

4" year of permit coverage

5" year of permit coverage

90 days before permit ex-
pires
Permit renewals

The compliance schedule begins from the date on the initial

Resubmit a completed NOI
letter

Repeat annual sampling
schedule

Submit SWP3 certification
checklist during the first
year of renewal coverage
only if substantial changes
have been made on site or to
the plan since its inception

Submit annual reports
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NOI letter submittal or the expiration date of the previous
five (5) year permit term. All submittals to the commis-
sioner must be sent to:

Attention: Rule 6 Storm Water Coordinator

Indiana Department of Environmental Management

Office of Water Quality

100 North Senate Avenue

P.O. Box 6015

Indianapolis, Indiana 46206-6015.
(Water Pollution Control Board; 327 IAC 15-6-8.5; filed Oct
27,2003, 10:15 a.m.: 27 IR 859)

SECTION 29. 327 IAC 15-6-9 IS AMENDED TO READ
AS FOLLOWS:

327 1AC 15-6-9 Inspection and enforcement
Authority: I1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected:  IC 13-12-3-1; IC 13-14-10; IC 13-15-7; IC 13-18-1; IC 13-30

Sec. 9. (a) The commissioner angfer or designated represen-
tative may inspect any facility regulated under this rule at any
time. The storm water pollution prevention plan as required by
section 7 of this rule and monitoring records as required by
section 7.3 of this rule must be available on-site for review by
the commissioner. The department or its designated repre-
sentatives may make recommendations to the facility owner
or its representative to install appropriate measures beyond
those specified in the storm water pollution prevention plan
to achieve compliance.

(b) The department shall investigate potential violations
of this rule to determine which person may be responsible
for the violation. The department shall, if appropriate,
consider public records of ownership and other relevant
information, which may include site inspections, storm
water pollution prevention plans, notices of intent, con-
tracts, and other information, related to the specific facts
and circumstances of the potential violation.

by (c) Any person wietating causing or contributing to a
violation of any provision of this rule shall be subject to
enforcement and penalty as set forth under 327 tA€ £5-+4: IC
13-14-10, IC 13-15-7,and IC 13-30. (Water Pollution Control
Board; 327 IAC 15-6-9; filed Aug 31, 1992, 5:00 p.m.: 16 IR
32; readopted filed Jan 10, 2001, 3:23 p.m.: 24 IR 1518; filed
Oct 27, 2003, 10:15 a.m.: 27 IR 859)

SECTION 30. 327 IAC 15-6-10 IS ADDED TO READ AS
FOLLOWS:

327 IAC 15-6-10 Duration of coverage and renewal
Authority: I1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: 1C 13-12-3-1; IC 13-18-1

Sec. 10. A permit issued under this rule is valid for a
period of five (5) years from the date that the commissioner
receives an original NOI letter. To obtain renewal of

+
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coverage under this rule, the information required under
327 IAC 15-3 and section 5 of this rule must be submitted
to the commissioner ninety (90) days prior to the expiration
of coverage under this rule unless the commissioner deter-
mines that a later date is acceptable. Coverage under
renewal NOI letters will begin on the date of expiration
from the previous five (5) year permit. (Water Pollution
Control Board; 327 IAC 15-6-10; filed Oct 27, 2003, 10:15
a.m.: 27 IR 859)

SECTION 31. 327 IAC 15-6-11 IS ADDED TO READ AS
FOLLOWS:

327 IAC 15-6-11 Termination of coverage; permit not

transferable
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected: I1C 13-12-3-1; IC 13-18-1

Sec. 11. (a) A complete, state-issued NOT letter request
form shall be submitted by a permittee regulated under this
rule to the commissioner for any of the following:

(1) Closure of the facility.

(2) Transfer of ownership or operator.

(3) No exposure of all facility industrial activities to storm

water.

(4) All storm water run-off from the facility flows into a

combined sewer system.

(5) Storm water does not have the potential to impact a

water of the state.

(b) A permittee regulated under this rule shall submit a
complete, state-issued NOT letter request form to the
commissioner upon closure of the facility or upon transfer
of ownership or operator as defined in 327 IAC 15-2-8
within thirty (30) days of the date of closure or transfer.
The new owner or operator must submit a new NOI letter
within sixty (60) days of the date of closure or transfer.

(c) For a permittee to claim termination based on no
exposure to industrial activities, a complete “No Exposure
Certification” form referenced in section 12 of this rule
must be submitted with the NOT letter request form.

(d) For a permittee to claim termination based on all
storm water run-off flowing into a combined sewer system,
a certification letter from the responsible party of the
combined sewer system, on responsible party letterhead,
shall be submitted with the NOT letter request form.

(e) The completed NOT request form will be reviewed by
the commissioner within sixty (60) days of the submittal
date. During this sixty (60) day review period, the permit
shall remain effective. Once the review is complete, one (1)
of the following may occur:

(1) An NOT letter will be mailed to the requester.

(2) An on-site verification inspection will be requested.
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(3) The NOT request will be denied.
If the permittee does not receive any of the above notifica-
tions within sixty (60) days of the NOT request submittal,
the NOT request will be considered adequate.

(F) An NOT letter may be issued by the commissioner if:
(1) effluent standards and limitations are promulgated
for discharges subject to this rule; or
(2) itis determined that a general permit is not adequate
to protect water quality.
When a general permit is not adequate, an individual
NPDES storm water permit will be issued. (Water Pollution
Control Board; 327 IAC 15-6-11; filed Oct 27, 2003, 10:15
a.m.: 27 IR 860)

SECTION 32. 327 IAC 15-6-12 IS ADDED TO READ AS
FOLLOWS:

327 IAC 15-6-12 Conditional no exposure exclusion
Authority: 1C 13-14-8; IC 13-15-1-2; IC 13-15-2; IC 13-18-3; IC 13-18-4
Affected:  IC 13-11-2; IC 13-12-3-1; IC 13-18-1

Sec. 12. (a) In addition to the definitions contained in IC
13-11-2, 327 IAC 5, 327 IAC 15-1-2, and section 4 of this
rule, the following definitions apply throughout this section:

(1) “Adequately maintained vehicle” means a vehicle

(truck, automobile, forklift, trailer, or other general

purpose vehicle) found on facility property that is not

industrial machinery and not leaking or otherwise a

potential source of contaminants.

(2) “Final product” means a product that is not used in

producing other products and is built and intended for

use outdoors, provided the final product has not deterio-
rated or has otherwise become a potential source of
contaminants.

(3) “Industrial materials and activities” means:

(A) material handling equipment or activities;

(B) industrial machinery;

(C) raw materials, intermediate products, byproducts,
and final products; or

(D) waste products.

(4) “Intermediate product” means a product that is used
in the composition of yet another product.
(5) “Material handling activity” means the storage,
loading and unloading, transportation, or conveyance of
any raw material, intermediate product, finished product,
byproduct, or waste product. The term does not include
activities conducted on facility property separate from
the facility’s industrial activities, such as office buildings
and accompanying parking lots, as long as the drainage
from the excluded areas is not mixed with storm water
drained from the included areas.

(6) “Sealed container” means a container that has been

banded or otherwise secured, without operational taps or

valves, provided the container is not deteriorated and
does not leak.



(7) “Storm-resistant shelter”” means a completely roofed
and walled building or structure, as well as a structure
with only a top cover but no side coverings, provided
material under the structure is not otherwise subject to
any run-on and subsequent run-off of storm water.

(b) A facility regulated under this rule may request an
exclusion from permit coverage by:

(1) submitting a complete United States Environmental
Protection Agency “No Exposure Certification” form
3510-11 (10-99) to the commissioner;

(2) allowing the commissioner to inspect the facility to
determine compliance with the “no exposure” conditions;
(3) allowing the commissioner to make any “no exposure”
inspection reports available to the public upon request;
and

(4) for facilities that discharge through a regulated MS4
conveyance, upon request, submit a copy of the certifica-
tion of “no exposure” to the MS4 operator, as well as
allow inspection and public reporting by the MS4 opera-
tor.

(c) New or existing facilities that were not previously
required to obtain a permit under this rule, but are subject
to it, must either obtain permit coverage in accordance with
sections 5 and 6 of this rule or comply with the procedures
in subsection (b).

(d) Facilities that have an existing permit under this rule
must also submit an NOT letter with the “No Exposure
Certification” form.

(e) To determine if a facility can apply for the no expo-
sure certification, the following must be considered:
(1) A condition of no exposure exists at an industrial
facility when all industrial materials and activities are
protected by a storm-resistant shelter to prevent exposure
to rain, snow, snowmelt, and run-off.
(2) The conditional no exposure exclusion is available on
a facility-wide basis only, not for individual outfalls, and
a no exposure certification must be provided for each
facility qualifying for the no exposure exclusion.
(3) The no exposure certification requirement applies to
all industrial facilities regulated under this rule, including
light industrial facilities that were previously not re-
quired to submit documentation to be excluded from
storm water permitting requirements.
(4) A storm-resistant shelter is not required for the
following industrial materials and activities:
(A) Drums, barrels, tanks, and similar containers that
are tightly sealed, provided these containers are not
deteriorated and do not leak.
(B) Adequately maintained vehicles used in material
handling.
(C) Final products, except those products that would be

mobilized in storm water discharges (for example, rock
salt), products that may, when exposed to storm water,
oxidize, deteriorate, leak, or otherwise be a potential
source of contaminants, or final products which are in
actuality intermediate products.
(5) Particulate matter emissions from roof stacks and
vents that are regulated by, and in compliance with, other
environmental protection programs (for example, air
quality control programs) and do not cause storm water
contamination are considered not exposed. Particulate
matter or visible deposits of residuals from roof stacks
and vents not otherwise regulated (for example, under an
air quality control program) and evident in storm water
discharges are considered exposed. Likewise, visible
“track out” (pollutants carried on the tires of vehicles)
and windblown raw materials are considered exposed.
(6) General and industrial refuse and trash are not
considered exposed as long as the containers are com-
pletely covered and nothing can drain out holes in their
bottoms, or is lost in loading onto a garbage truck.
General and industrial refuse and trash that are left
uncovered, however, are considered exposed.
(7) Storm water run-off from separate office buildings
and their associated parking lots do not need to be
considered when determining no exposure at an indus-
trial facility.
(8) Temporary covers may be used to shelter materials
and activities until permanent enclosure can be achieved.
The temporary sheltering of industrial materials and
activities is only allowed during facility renovation or
construction.
(9) Aboveground storage tanks (ASTs) are generally
considered not exposed and may be exempt from the
prohibition against adding or withdrawing materials to
or from external containers. For an AST to be opera-
tional and qualify for no exposure:
(A) it must be physically separated from, and not
associated with, vehicle maintenance operations;
(B) there must be no piping, pumps, or other equipment
leaking contaminants that could contact storm water;
and
(C) it must be surrounded by some type of physical
containment to prevent run-off in the event of a struc-
tural failure or leaking transfer valve.

(f) The no exposure certification must require the submis-

sion of the following information, at a minimum, to aid the
departmentin determining if the facility qualifies for the no
exposure exclusion:

(1) The person’s name, address, and phone number.

(2) The facility name and address, the county name, and
the latitude and longitude where the facility is located.
(3) The certification must indicate that none of the
following materials or activities are, or will be in the
foreseeable future, exposed to precipitation:
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(A) Using, storing, or cleaning industrial machinery or

equipment, and areas where residuals from using,

storing, or cleaning industrial machinery or equipment

remain and are exposed to storm water.

(B) Materials or residuals on the ground or in storm

water inlets from spills or leaks.

(C) Materials or products from past industrial activity.

(D) Material handling equipment (except adequately

maintained vehicles).

(E) Materials or products during loading and unloading

or transporting activities.

(F) Materials or products stored outdoors (except final

products intended for outside use, for example, new

cars, where exposure to storm water does not result in

the discharge of pollutants).

(G) Materials contained in open, deteriorated, or

leaking storage drums, barrels, tanks, and similar

containers.

(H) Materials or products handled or stored on roads

or railways owned or maintained by the facility.

(1) Waste material (except waste in covered, nonleaking

containers, for example, dumpsters).

(J) Application or disposal of process wastewater

(unless otherwise permitted).

(K) Particulate matter or visible deposits of residuals

from roof stacks or vents not otherwise regulated, that

is, under an air quality control permit, and evident in

the storm water outflow.
(4) All no exposure certifications must include the follow-
ing certification statement and be signed in accordance
with 327 IAC 15-4-3(g): “I certify under penalty of law
that | have read and understand the eligibility require-
ments for claiming a condition of “no exposure” and
obtaining an exclusion from NPDES storm water permit-
ting; and that there are no discharges of storm water
contaminated by exposure to industrial activities or
materials from the industrial facility identified in this
document (except as allowed under subsection (e)(4)). |
understand that I am obligated to submit a no exposure
certification form once every five (5) years to the depart-
ment and, if requested, to the operator of the local
regulated MS4 into which this facility discharges (where
applicable). I understand that I must allow the depart-
ment, or MS4 operator where the discharge is into the
local regulated MS4, to perform inspections to confirm
the condition of no exposure and to make such inspection
reports publicly available upon request. I understand
that 1 must obtain coverage under an NPDES permit
prior to any point source discharge of storm water from
the facility. | certify under penalty of law that this
document and all attachments were prepared under my
direction or supervision in accordance with a system
designed to assure that qualified personnel properly
gathered and evaluated the information submitted. Based
upon my inquiry of the person or persons who manage

the system, or those persons directly involved in gather-
ing the information, the information submitted is to the
best of my knowledge and belief true, accurate, and
complete. | am aware there are significant penalties for
submitting false information, including the possibility of
fine and imprisonment for knowing violations.”.

(9) Information contained in the “No Exposure Certifica-
tion” form 3510-11 (10-99)* and the United States Environ-
mental Protection Agency’s “Guidance Manual for Condi-
tional Exclusion from Storm Water Permitting Based on
“No Exposure” of Industrial Activities to Storm Wa-
ter”(EPA 833-B-00-001 June 2000)** shall be used by the
commissioner to determine whether a facility is eligible for
the exclusion. Definitions of terms provided in these
documents shall apply to the commissioner’s interpretation
of the no exposure exclusion.

(h) A facility excluded under this section shall meet the
following requirements:
(1) A copy of the “No Exposure Certification” form must
be retained on site at the facility for a period of five (5)
years following the date that the commissioner received
the original form in order for the no exposure exclusion
to remain applicable.
(2) The “No Exposure Certification” form must be
submitted once every five (5) years to the commissioner.
(3) The certification for no exposure is nontransferable.
If a new operator or owner takes over a facility, the new
operator shall immediately complete and submit a new
certification form in order to claim the exclusion.
(4) If changes at a facility result in industrial activities or
materials becoming exposed to storm water, the no
exposure exclusion ceases to apply. The person with
financial responsibility or operational control for the
facility must submit an NOI letter in accordance with
sections 5 and 6 of this rule at least two (2) days before
the foreseen changes happen that cause the condition of
exposure.
(5) If unforseen events, such as spills, equipment malfunc-
tions, or acts of nature, cause industrial activities or
materials to become exposed to storm water, the no
exposure exclusion may still apply provided notification
is given to the commissioner within twenty-four (24)
hours of facility personnel becoming aware of the expo-
sure and corrective measures are taken to reestablish a
condition of no exposure prior to the next storm water
discharge event.

(i) If the commissioner finds that, during a compliance
inspection or at a later time, the facility has a reasonable
potential to cause a violation or nonattainment of a water
quality standard or does not meet the conditions for the no
exposure exclusion, the commissioner may, upon notifying
the facility in writing, deny or revoke the exclusion and
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require the facility to obtain permit coverage within thirty
(30) days of the date on the notification letter.

() Failure to maintain the condition of no exposure or
obtain coverage under an NPDES permit may lead to the
unauthorized discharge of pollutants to waters of the state.

*Copies of the No Exposure Certification Form refer-
enced in this section are available from the Indiana Depart-
ment of Environmental Management, Office of Water
Quality, 100 North Senate Avenue, P.O. Box 6015, India-
napolis, Indiana 46206-6015.

**Copies of the Guidance Manual for Conditional
Exclusion from Storm Water Permitting Based on “No
Exposure” of Industrial Activities to Storm Water refer-
enced in this section are available from the Indiana Depart-
ment of Environmental Management, Office of Water
Quality, 100 North Senate Avenue, P.O. Box 6015, India-
napolis, Indiana 46206-6015. (Water Pollution Control Board;
327 IAC 15-6-12; filed Oct 27, 2003, 10:15 a.m.: 27 IR 860)

SECTION 33. 327 IAC 15-5-11 IS REPEALED.

LSA Document #01-95(F)

Proposed Rule Published: February 1, 2003; 26 IR 1604
Hearing Held: May 8, 2003

Approved by Attorney General: October 9, 2003

Approved by Governor: October 24, 2003

Filed with Secretary of State: October 27, 2003, 10:15 a.m.
Incorporated Documents Filed with Secretary of State: Subtitle
C of the Resource Conservation and Recovery Act (RCRA), (42
U.S.C. 6921); 40 CFR 403; 40 CFR Chapter I, Subchapter N;
Section 405 of the Clean Water Act (33 U.S.C. 1345); Section
208 of the Clean Water Act (33 U.S.C. 1288); 40 CFR 122.2;
“No Exposure Certification” form 3510-11 (10-99); United
States Environmental Protection Agency’s “Guidance Manual
for Conditional Exclusion from Storm Water Permitting Based
on ‘No Exposure of Industrial Activities to Storm Water’”” (EPA
833-B-00-001 June 2000).

TITLE 405 OFFICE OF THE SECRETARY OF
FAMILY AND SOCIAL SERVICES
LSA Document #03-18(F)
DIGEST
Amends 405 IAC 1-10.5-3 to remove annual inflationary
adjustment to inpatient rates and adds requirements to the

medical education rate calculation. Effective 30 days after filing
with the secretary of state.

405 IAC 1-10.5-3
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SECTION 1. 405 IAC 1-10.5-3 IS AMENDED TO READ
AS FOLLOWS:

405 1AC 1-10.5-3 Prospective reimbursement methodology
Authority: I1C 12-15-21-2; IC 12-15-21-3
Affected: IC 12-15-15-1

Sec. 3. (a) The purpose of this section is to establish a
prospective, cost-based reimbursement methodology for
services provided by inpatient hospital facilities that are covered
by the state of Indiana Medicaid program. The methodology for
reimbursement described in this section shall be a prospective
system wherein a payment rate for each hospital stay will be
established according to a DRG reimbursement methodology or
a level-of-care reimbursement methodology. Prospective
payment shall constitute full reimbursement. There shall be no
year-end cost settlement payments.

(b) Rebasing of the DRG and level-of-care methodologies
will apply information from the most recent available cost
report that has been filed and audited by the office or its
contractor.

(c) Payment for inpatient stays reimbursed according to the
DRG methodology shall be equal to the sum of the DRG rate,
the capital rate, the medical education rate, and, if applicable,
the outlier payment amount.

(d) Payment for inpatient stays reimbursed as level-of-care
cases shall be equal to the sum of the per diem rate for each
Medicaid day, the capital rate, the medical education rate, and,
if applicable, the outlier payment amount (burn cases only).

(e) Inpatient stays reimbursed according to the DRG methodol-
ogy shall be assigned to a DRG using the all patient DRG grouper.

(f) The DRG rate is equal to the product of the relative weight
and the base amount.

(9) Initial relative weights were calculated using Indiana
Medicaid claims data for inpatient stays with dates of admission
within state fiscal years 1990, 1991, and 1992 and cost report
data from facilities’ fiscal year 1990 cost reports. Relative
weights will be reviewed by the office and adjusted no more
often than annually by using the most recent reliable claims data
and cost report data to reflect changes in treatment patterns,
technology, and other factors that may change the relative use
of hospital resources. Interim adjustments to the relative
weights will not be made except in response to legislative
mandates affecting Medicaid participating hospitals. Each
legislative mandate will be evaluated individually to determine
whether an adjustment to the relative weights will be made.
DRG average length of stay values and outlier thresholds will
be revised when relative weights are adjusted.

(h) Initial base amounts were calculated using cost report data
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from facilities’ fiscal year 1990 as-settled cost reports. Cost
report data were inflated to the midpoint of the state fiscal year
1995 using the DRI/McGraw-Hill Hospital Market Basket
Index available at the end of the 1993 calendar year. Base
amounts will be reviewed annually by the office and adjusted
no more often than every second year by using the most recent
reliable claims data and cost report data to reflect changes in
treatment patterns, technology, and other factors that may
change the cost of efficiently providing hospital services. 1 the
absence of rebasing; base amounts wilt be inflated annuatly
according to the Hospital Market Basket thelex ptblished i the
second edarter of the eurrent year

(i) The office may establish a separate base amount for
children’s hospitals to the extent necessary to reflect significant
differences in cost. Each children’s hospital will be evaluated
individually for eligibility for the separate base amount. Chil-
dren’s hospitals with a case mix adjusted cost per discharge
greater than one (1) standard deviation above the mean cost per
discharge for DRG services will be eligible to receive the
separate base amount established under this subsection. The
separate base amount is equal to one hundred and twenty
percent (120%) of the statewide base amount for DRG services.

(j) Initial level-of-care payment rates were calculated using
Indiana Medicaid claims data for inpatient stays with dates of
admission within state fiscal years 1990, 1991, and 1992 and
cost report data from facilities’ fiscal year 1990 cost reports.
Cost report data was inflated to the midpoint of the state fiscal
year 1995 using the DRI/McGraw-Hill Hospital Market Basket
Index. Level-of-care rates will be reviewed annually by the
office and adjusted no more often than every second year by
using the most recent reliable claims data and cost report data
to reflect changes in treatment patterns, technology, and other
factors that may change the cost of efficiently providing
hospital services. t the absenee of rebasing; tevel-of-care rates
wilt be inflated annualy aceording to the Hospital Market
Basket thdex ptblished in the second gtarter of the eutrent
yeat: The office shall not set separate level-of-care rates for
different categories of facilities, except as specifically noted in
this section.

(k) Level-of-care cases are categorized as DRG numbers
424-428, 429 (excluding diagnosis code 317.XX-319.XX),
430-432,456-459, 462, and 472, as defined and grouped using
the all patient DRG grouper, version 14.1. These DRG numbers
represent burn, psychiatric, and rehabilitative care.

(1) In addition to the burn level-of-care rate, the office may
establish an enhanced burn level-of-care rate for hospitals with
specialized burn facilities, equipment, and resources for treating
severe burn cases. In order to be eligible for the enhanced burn

rate, facilities must be designated as offering offer a burn

intensive care unit.
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(m) The office may establish separate level-of-care rates for
children’s hospitals to the extent necessary to reflect significant
differences in cost. Each children’s hospital will be evaluated
individually for eligibility for the separate level-of-care rate.
Children’s hospitals with a cost per day greater than one (1)
standard deviation above the mean cost per day for level-of-care
services will be eligible to receive the separate base amount.
Determinations will be made for each level-of-care category.
The separate base amount is equal to one hundred twenty
percent (120%) of the statewide level-of-care rate.

(n) The office may establish separate level-of-care rates,
policies, billing instructions, and frequency for long term care
hospitals to the extent necessary to reflect differences in
treatment patterns for patients in such facilities. Hospitals must
meet the definition of long term hospital set forth in this rule to
be eligible for the separate level-of-care rate.

(o) Capital payment rates shall be prospectively determined
and shall constitute full reimbursement for capital costs. The
initial flat, statewide per diem capital rate was calculated using
cost report data from facilities’ fiscal year 1990 cost reports,
inflated to the midpoint of state fiscal year 1995 using the
DRI/McGraw-Hill Hospital Market Basket Index and adjusted
to reflect a minimum occupancy level for non-nursery beds of
eighty percent (80%). Capital per diem rates will be reviewed
annually by the office and adjusted no more often than every
second year by using the most recent reliable claims data and
cost report data to reflect changes in treatment patterns,
technology, and other factors that may change the capital costs
associated with efficiently providing hospital services. t the
absence of rebasing; the per diem eapitat rate witt be inflated
anntaty tsing the Hospital Market Basket thdex published in
the second guarter of the eurrent year:

(p) The capital payment amount for Medicaid stays reim-
bursed under the DRG methodology shall be equal to the
product of the per diem capital rate and the average length of
stay for all cases within the particular DRG. Medicaid stays
reimbursed under the level-of-care methodology will be paid the
per diem capital rate for each covered day of care. The office
shall not set separate capital per diem rates for different
categories of facilities, except as specifically noted in this rule.

(9) Medical education rates shall be prospective, hospital-
specific per diem amounts. The medical education payment
amount for stays reimbursed under the DRG methodology shall
be equal to the product of the medical education per diem rate
and the average length of stay for the DRG. Payment amounts
for medical education for stays reimbursed under the level-of-
care methodology shall be equal to the medical education per
diem rate for each covered day of care.

(r) Facility-specific, per diem medical education rates shall be
based on medical education costs per tesitdent per day multi-
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plied by the number of residents reported by the facility. Initial
costs per resident per day were determined according to each
facility’s fiscal year 1990 cost report. In subsequent years, but
no more often than every second year, the office will use the
most recent cost report data that has been filed and audited
by the office or its contractor to determine a medical educa-
tion cost per resident per day that more accurately reflects the
cost of efficiently providing hospital services. For hospitals
with approved graduate medical education programs, the
number of residents will be determined according to the most
recent available cost report that has been filed and audited by
the office or its contractor. H the absence of rebasiig; the
medicat edueation per diem wit be inflated anntatly tsing the
Hespitat Market Basket thdex ptbtished in the second garter
of the etrrent yeaf: Indirect medical education costs shall not
be reimbursed.

(s) Medical education payments will only be available to
hospitals that continue to operate medical education programs.
Hospitals must notify the office within thirty (30) days follow-
ing discontinuance of their medical education program.

(t) For hospitals with new medical education programs, the
corresponding medical education per diem will not be effec-
tive no earhier than two {2) months prior to notification to the
office that the program has been implemented. The medical
education per diem shall be based on the most recent reliable
claims data and cost report data.

(u) Cost outlier cases are determined according to a threshold
established by the office. For purposes of establishing outlier
payment amounts, prospective determination of costs per
inpatient stay shall be calculated by multiplying a cost-to-charge
ratio by submitted and approved charges. Outlier payment
amounts shall be equal to a percentage of the difference
between the prospective cost per stay and the outlier threshold
amount. Cost outlier payments are not available for cases
reimbursed using the level-of-care methodology, except for
burn cases that exceed the established threshold.

(v) Readmissions will be treated as separate stays for payment
purposes, but will be subject to medical review. If it is deter-
mined that a discharge is premature, payment made as a result
of the discharge or readmission may be subject to recoupment.

(w) Special payment policies shall apply to transfer cases.
The transferee, or receiving, hospital is paid according to the
DRG methodology or level-of-care methodology. The transfer-
ring hospital is paid the sum of the following:

(1) A DRG daily rate for each Medicaid day of the recipient’s

stay, not to exceed the appropriate full DRG payment, or the

level-of-care per diem payment rate for each Medicaid day of
care provided.

(2) The capital per diem rate.

(3) The medical education per diem rate. Certain DRGs are
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established to specifically include only transfer cases; for
these DRGs, reimbursement shall be equal to the DRG rate.

(x) Special payment policies shall apply to less than one-day
stays that are paid according to a DRG rate. For less than one-
day stays, hospitals will be paid a DRG daily rate, the capital
per diem rate for one (1) day of stay, and the medical education
per diem rate for one (1) day of stay, if applicable. (Office of the
Secretary of Family and Social Services; 405 IAC 1-10.5-3;
filed Oct 5, 1994, 11:10 a.m.: 18 IR 245; filed Nov 16, 1995,
3:00 p.m.: 19 IR 664; filed Dec 19, 1995, 3:00 p.m.: 19 IR
1083; filed Dec 27, 1996, 12:00 p.m.: 20 IR 1515; errata filed
Mar 21, 1997, 9:45 a.m.: 20 IR 2116; readopted filed Jun 27,
2001, 9:40 a.m.: 24 IR 3822; filed Aug 31, 2001, 9:53 a.m.: 25
IR 57; errata filed Jan 25, 2002, 2:27 p.m.: 25 IR 1906; filed
Oct 20, 2003, 10:00 a.m.: 27 IR 863)

LSA Document #03-18(F)

Notice of Intent Published: 26 IR 1594

Proposed Rule Published: July 1, 2003; 26 IR 3378

Hearing Held: July 29, 2003

Approved by Attorney General: October 10, 2003

Approved by Governor: October 15, 2003

Filed with Secretary of State: October 20, 2003, 10:00 a.m.
Incorporated Documents Filed with Secretary of State: None

TITLE 410 INDIANA STATE DEPARTMENT OF
HEALTH

LSA Document #03-4(F)
DIGEST

Amends 410 IAC 1-2.3-47 and 410 IAC 1-2.3-48 and adds
410 IAC 1-2.3-97.5 governing the reporting and control
measures of communicable disease to add smallpox and
complications related to vaccinations for smallpox. Effective 30
days after filing with the secretary of state.

410 IAC 1-2.3-47
410 IAC 1-2.3-48
410 IAC 1-2.3-97.5

SECTION 1. 410 IAC 1-2.3-47 IS AMENDED TO READ
AS FOLLOWS:

410 IAC 1-2.3-47 Reporting requirements for physicians

and hospital administrators
Authority: 1C 16-41-2-1
Affected: 1C 4-22-2-37.1; IC 16-21; IC 16-41-2-8; IC 25-22.5

Sec. 47. (a) It shall be the duty of each physician licensed
under IC 25-22.5, and each administrator of a hospital licensed
under IC 16-21, or the administrator’s representative, to report
all cases, and suspected cases of the diseases listed in subsec-
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tion (d). Reporting of specimen results by a laboratory to health
officials does not nullify the physician’s or administrator’s
obligations to report said case.

(b) The report required by subsection (a) shall be made to the
local health officer in whose jurisdiction the patient was examined
at the time the diagnosis was made or suspected. If the patient is a
resident of a different jurisdiction, the local health jurisdiction
receiving the report shall forward the report to the local health
jurisdiction where the patient resides. If a person who is required to
report is unable to make a report to the local health officer within
the time mandated by this rule, a report shall be made directly to the
department within the time mandated by this rule.

(c) Any reports of diseases required by subsection (a) shall
include the following:
(1) The patient’s:
(A) full name;
(B) street address;
(C) city;
(D) zip code;
(E) county of residence;
(F) telephone number;
(G) age or date of birth;
(H) sex; and
(1) race and ethnicity, if available.
(2) Date of onset.
(3) Diagnosis.
(4) Definitive diagnostic test results (for example, culture,
IgM, serology, or Western Blot).

(5) Name, address, and telephone number of the attending
physician.

(6) Other epidemiologically necessary information requested
by the local health officer or the commissioner.

(7) Persons who are tested anonymously at a counseling and
testing site cannot be reported using personal identifiers;
rather, they are to be reported using a numeric identifier code.
Age, race, sex, risk factors, and county of residence shall also
be reported.

(8) Name, address, and telephone number of person complet-
ing report.

(d) The dangerous communicable diseases and conditions
described in this subsection shall be reported within the time
specified. Diseases or conditions that are to be reported
immediately to the local health officer shall be reported by
telephone or other instantaneous means of communication on
first knowledge or suspicion of the diagnosis. Diseases that are
to be reported within seventy-two (72) hours shall be reported
to the local health officer within seventy-two (72) hours of first
knowledge or suspicion of the diagnosis by telephone, elec-
tronic data transfer, other confidential means of communication,
or official report forms furnished by the department. During
evening, weekend, and holiday hours, those required to report
should report diseases required to be immediately reported to
the after-hours duty officer at the local health department. If
unable to contact the after-hours duty officer locally, or one has
not been designated locally, those required to report shall file
their reports with the after-hours duty officer at the department
at (317) 233-1325 or (317) 233-8115.

DANGEROUS COMMUNICABLE DISEASES AND CONDITIONS

Disease

Acquired immunodeficiency syndrome
Animal bites

Anthrax

Babesiosis

Botulism

Brucellosis

Campylobacteriosis

Chancroid

Chlamydia trachomatis, genital infection
Cholera

Cryptosporidiosis

Cyclospora

Diphtheria

Ehrlichiosis

Encephalitis, arboviral, Calif, EEE, WEE, SLE, West Nile

Disease Intervention Methods
(section in this rule)

When to Report
(from probable diagnosis)

See HIV Infection/Disease Sec. 76
Within 24 hours Sec. 52
Immediately Sec. 53
Within 72 hours Sec. 54
Immediately Sec. 55
Within 72 hours Sec. 56
Within 72 hours Sec. 57
Within 72 hours Sec. 58
Within 72 hours Sec. 59
Immediately Sec. 60
Within 72 hours Sec. 61
Within 72 hours Sec. 62
Immediately Sec. 63
Within 72 hours Sec. 64
Immediately Sec. 65
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Escherichia coli, infection (including E. coli 0157:H7 and other  Immediately
enterohemorrhagic types)

Gonorrhea Within 72 hours

Granuloma inguinale Within 72 hours

Haemophilus influenzae invasive disease Immediately

Hansen’s disease (leprosy) Within 72 hours

Hantavirus pulmonary syndrome Immediately

Hemolytic uremic syndrome, postdiarrheal Immediately

Hepatitis, viral, Type A Immediately

Hepatitis, viral, Type B Within 72 hours

Hepatitis, viral, Type B, pregnant woman (acute and chronic), or Immediately (when discov-

perinatally exposed infant ered at or close to time of
birth)

Hepatitis, viral, Type C (acute) Within 72 hours

Hepatitis, viral, Type Delta Within 72 hours

Hepatitis, viral, unspecified Within 72 hours

Histoplasmosis Within 72 hours

HIV infection/disease Within 72 hours

HIV infection/disease, pregnant woman, or perinatally exposed Immediately (when discov-

infant ered at or close to time of
birth)

Legionellosis Within 72 hours

Leptospirosis Within 72 hours

Listeriosis Within 72 hours

Lyme disease Within 72 hours

Lymphogranuloma venereum Within 72 hours

Malaria Within 72 hours

Measles (rubeola) Immediately

Meningitis, aseptic Within 72 hours

Meningococcal disease, invasive Immediately

Mumps Within 72 hours

Pertussis Immediately

Plague Immediately

Poliomyelitis Immediately

Psittacosis Within 72 hours

Q Fever Immediately

Rabies in humans or animals (confirmed and suspect animal with  Immediately
human exposure)

Rabies, postexposure treatment Within 72 hours
Rocky Mountain spotted fever Within 72 hours
Rubella (German measles) Immediately
Rubella congenital syndrome Immediately
Salmonellosis, other than typhoid fever Within 72 hours
Shigellosis Immediately
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Smallpox (variola infection)

Adverse events or complications due to smallpox vaccination Immediately

(vaccinia virus infection) or secondary transmission to others
after vaccination. This includes accidental implantation at sites
other than the vaccination site, secondary bacterial infections at
vaccination site, vaccinia keratitis, eczema vaccinatum, general-
ized vaccinia, congenital vaccinia, progressive vaccinia, vaccinia
encephalitis, death due to vaccinia complications, and other

complications requiring significant medical intervention.

Staphylococcus aureus, Vancomycin resistance level of MIC > 8

pg/mL

Streptococcus pneumoniae, invasive disease, and antimicrobial
resistance pattern

Streptococcus, Group A, invasive disease
Streptococcus, Group B, invasive disease

Syphilis

Tetanus

Toxic shock syndrome (streptococcal or staphylococcal)
Trichinosis

Tuberculosis, cases and suspects

Tularemia

Typhoid fever, cases and carriers

Typhus, endemic (flea borne)

Varicella, resulting in hospitalization or death

Yellow fever

Yersiniosis

Immediately Sec. 97.5

Sec. 97.5
Immediately Sec. 98
Within 72 hours Sec. 99
Within 72 hours Sec. 100
Within 72 hours Sec. 101

Within 72 hours Sec. 102

Within 72 hours Sec. 103
Within 72 hours Sec. 104
Within 72 hours Sec. 105
Whthing Within 72 hours Sec. 106
Immediately Sec. 107
Immediately Sec. 108
Within 72 hours Sec. 109
Within 72 hours Sec. 110
Within 72 hours Sec. 111
Within 72 hours Sec. 112

DANGEROUS BUT NOT COMMUNICABLE DISEASES AND CONDITIONS OF PUBLIC HEALTH SIGNIFICANCE

Disease and Condition

Pediatric venous blood lead = > 10 pg/dl in children less than or

equal to 6 years of age

(e) Reporting of HIV infection/disease shall include classifi-
cation as defined in the CDC Morbidity and Mortality Weekly
Report, Volume 41, No. RR-17, 1993 Revised Classification
System for HIV Infection and Expanded Surveillance Case
Definition for AIDS among Adolescents and Adults. Reporting
of HIV infection/disease in children less than thirteen (13) years
of age shall include classification as defined in the CDC
Morbidity and Mortality Weekly Report, Volume 43, No. RR-
12,1994 Revised Classification System for Human Immunode-
ficiency Virus Infection in Children Less Than 13 Years of
Age. Supplemental reports shall be provided by the physician
when an individual’s classification changes. The CD4+ T-
lymphocyte count and percentage, or viral load count, or both,
shall be included with both initial and supplemental reports.

(f) The department, under the authority of IC 4-22-2-37.1,
may adopt emergency rules to include mandatory reporting of
emerging infectious diseases. Reports shall include the informa-
tion specified in seetion 47{€} subsection (c) of this rule.

(g) Outbreaks of any of the following shall be reported
immediately upon suspicion:

Disease Intervention
Methods
Sec. 87

When to Report
(from probable diagnosis)
Within 1 week

(1) Any disease required to be reported under this section.
(2) Diarrhea of the newborn (in hospitals or other institu-
tions).

(3) Foodborne or waterborne diseases in addition to those
specified by name in this rule.

(4) Streptococcal illnesses.

(5) Conjunctivitis.

(6) Impetigo.

(7) Nosocomial disease within hospitals and health care
facilities.

(8) Influenza-like illness.

(9) Unusual occurrence of disease.

(10) Any disease (that is, anthrax, plague, tularemia, Brucella
species, smallpox, or botulinumtoxin) or chemical illness that
is considered a bioterrorism threat, importation, or laboratory
release.

(h) Failure to report constitutes a Class A infraction as
specified by IC 16-41-2-8. (Indiana State Department of
Health; 410 IAC 1-2.3-47; filed Sep 11, 2000, 1:36 p.m.: 24 IR
339; filed Oct 23, 2003, 4:10 p.m.: 27 IR 865)
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SECTION 2. 410 IAC 1-2.3-48 IS AMENDED TO READ
AS FOLLOWS:

410 IAC 1-2.3-48 Laboratories; reporting requirements
Authority: I1C 16-41-2-1
Affected: 1C 16-41-2-8

Sec. 48. (a) Each director, or the director’s representative, of
a medical laboratory in which examination of any specimen
derived from the human body yields microscopic, bacteriologic,
immunologic, serologic, or other evidence of infection by any
of the organisms or agents listed in seetion 48{d) of this rule
subsection (d) shall report such findings and any other
epidemiologically necessary information requested by the
department. HIV serologic results of tests performed anony-
mously in conjunction with the operation of a counseling and
testing site registered with the department shall not be identified
by name of patient, but by a numeric identifier code; for
appropriate method to report such results, see subsection (b).

(b) The report required by subsection (a) shall, at a minimum,
include the following:

(1) Name, date, results of test performed, the laboratory’s

normal limits for that test, and the laboratory’s interpretation

of the test results.

(2) Name of person and date of birth or age from whom

specimen was obtained.

(3) Name, address, and telephone number of attending

physician, hospital, clinic, or other specimen submitter.

(4) Name, address, and telephone number of the laboratory

performing the test.

(c) This subsection does not preclude laboratories from
testing specimens, which, when submitted to the laboratory, are
identified by a numeric identifier code and not by name of
patient. If testing of such a specimen, identified by numeric
code, produces results that are required to be reported under this
rule, the laboratory shall submit a report that includes the
following:

(1) Numeric identifier code, date, and results of tests per-

formed.

(2) Name and address of attending physician, hospital, clinic,

or other.

(3) Name and address of the laboratory performing the test.

(d) Laboratory findings demonstrating evidence of the
following infections, diseases, or conditions shall be reported at
least weekly to the department:

(1) Arboviruses, including, but not limited to, the following:

(A) St. Louis.

(B) California group.
(C) Eastern equine.
(D) Western equine.
(E) West Nile.

(F) Japanese B.

(G) Yellow fever.

(2) Babesia species.
(3) Bacillus anthracis.
(4) Bordetella pertussis.
(5) Borrelia burgdorferi.
(6) Brucella species.
(7) Calymmatobacterium granulomatis.
(8) Campylobacter species.
(9) Chlamydia psittaci.
(10) Chlamydia trachomatis.
(11) Clostridium botulinum.
(12) Clostridium perfringens.
(13) Clostridium tetani.
(14) Corynebacterium diphtheriae.
(15) Coxiella burnetii.
(16) Cryptococcus neoformans.
(17) Cryptosporidium parvum.
(18) Cyclospora cayetanensis.
(19) Ehrlichia chaffeensis.
(20) Ehrlichia phagocytophila.
(21) Enteroviruses (coxsackie, echo, polio).
(22) Escherichiacoli infection (including E. coli 0157:H7 and
other enterohemorrhagic types).
(23) Francisella tularensis.
(24) Haemophilus ducreyi.
(25) Hantavirus.
(26) Hepatitis viruses:
(A) anti-HAV IgM;
(B) HbsAg or HbeAg or anti-HBc IgM;
(C) RIBA or RNA or Anti-HCV, or any combination;
(D) Delta.
(27) Haemophilus influenzae, invasive disease.
(28) Histoplasmosis capsulatum.
(29) HIV and related retroviruses.
(30) Influenza.
(31) Kaposi’s sarcoma (biopsies).
(32) Legionella species.
(33) Leptospira species.
(34) Listeria monocytogenes.
(35) Measles virus.
(36) Mumps virus.
(37) Mycobacterium tuberculosis.
(38) Neisseria gonorrhoeae.
(39) Neisseria meningitidis, invasive.
(40) Pediatric blood lead tests (capillary and venous) equal to
or greater than 10 pg/dl on children less than or equal to six
(6) years of age.
(41) Plasmodium species.
(42) Pneumocystis carinii.
(43) Rabies virus (animal or human).
(44) Rickettsia species.
(45) Rubella virus.
(46) Salmonella species.
(47) Shigella species and antimicrobial resistance pattern.
(48) Smallpox (variola) virus.
48y (49) Staphylococcus aureus, Vancomycin resistance
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equal to or greater than 8 pg/mL.

49} (50) Streptococcus pneumoniae, invasive disease, and
antimicrobial resistance pattern.

€563 (51) Streptococcus Group A (Streptococcus pyogenes),
invasive disease.

51 (52) Streptococcus Group B, invasive disease.

£52) (53) Treponema pallidum.

€53} (54) Trichinella spiralis.

€54y (55) Vibrio species.

€55} (56) Yersinia species, including pestis, enterocolitica,
and pseudotuberculosis.

(e) Laboratories may also report to the local health officer,
but any such local report shall be in addition to reporting to the
department. A laboratory may report by electronic data transfer,
telephone, or other confidential means of communication. In
lieu of electronic data transfer or reporting by telephone, a
laboratory may submit a legible copy of the laboratory report,
provided that the information specified in subsection (b)
appears thereon. Whenever a laboratory submits a specimen,
portion of a specimen, or culture to the department laboratory
resource center for confirmation, phage typing, or other service,
these reporting requirements will be deemed to have been
fulfilled, provided that the minimum information specified in
subsection (b) accompanies the specimen or culture.

(f) Laboratories shall submit all isolates of the following
organisms to the department’s microbiology laboratory for
further evaluation:

(1) Haemophilus influenzae, invasive disease.

(2) Neisseria meningitidis, invasive disease.

(3) E. coli 0157:H7 or sorbital-negative E. coli isolates.

(4) Staphylococcus aureus, Vancomycin resistance equal to

or greater than 8 pg/mL.

(5) Mycobacterium tuberculosis.

(6) Listeria monocytogenes.

(7) Salmonella from any site.

(9) Quarterly report the total number of blood lead test
(capillary and venous) performed on children six (6) et tess
years of age or less.

(h) Reporting by a laboratory, as required by this section,
shall not:

(1) constitute a diagnosis or a case report; and

(2) be considered to fulfill the obligation of the attending

physician or hospital to report.

) Failtre to repott constitutes a €lass A infraction as
specified by 1€ 16-41+2-8: (Indiana State Department of
Health; 410 IAC 1-2.3-48; filed Sep 11, 2000, 1:36 p.m.: 24 IR
342; filed Oct 23, 2003, 4:10 p.m.: 27 IR 869)

SECTION 3. 410 1AC 1-2.3-97.5 IS ADDED TO READ AS
FOLLOWS:
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4101AC1-2.3-97.5
Authority: I1C 16-41-2-1
Affected: 1C 16-41-2; IC 16-41-9

Smallpox; specific control measures

Sec. 97.5. The control measures for smallpox are to:
(1) begin an investigation immediately by the department
in conjunction with the local health officer to determine
the possible sources of infection;
(2) trace contacts of the known case; and
(3) determine the extent of the outbreak.
(Indiana State Department of Health; 410 IAC 1-2.3-97.5; filed
Oct 23, 2003, 4:10 p.m.: 27 IR 870)

LSA Document #03-4(F)

Notice of Intent Published: 26 IR 1595

Proposed Rule Published: June 1, 2003; 26 IR 3131
Hearing Held: July 2, 2003

Approved by Attorney General: October 10, 2003

Approved by Governor: October 23, 2003

Filed with Secretary of State: October 23, 2003, 4:10 p.m.
Incorporated Documents Filed with Secretary of State: None

TITLE 470 DIVISION OF FAMILY AND CHILDREN

LSA Document #03-136(F)
DIGEST

Amends 470 IAC 6-2-1and 470 IAC 6-2-13 to allow for a six
month certification period for food stamp recipients pursuant to
Section 4109 of the Farm Bill. Amends 470 IAC 6-4.1-4 to
simplify changes a recipient must report during this period.
Effective 30 days after filing with the secretary of state.

470 IAC 6-2-1
470 IAC 6-2-13
470 IAC 6-4.1-4

SECTION 1. 470 IAC 6-2-1 1S AMENDED TO READ AS
FOLLOWS:

470 IAC 6-2-1 Household reporting requirements
Authority: IC 12-13-2-3; IC 12-13-5-3
Affected: 1C 12-13-7-6

Sec. 1. A food stamp household is required to report changes
as stated in 7 CFR 273.12(a) and 7 U.S.C. 2015(c)(1)(D).
(Division of Family and Children; 470 IAC 6-2-1; filed Apr 12,
1984, 8:24 a.m.: 7 IR 1503; filed Jul 16, 1987, 2:00 p.m.: 10 IR
2663; filed Jun 1, 1989, 10:00 a.m.: 12 IR 1855; readopted
filed Jul 12, 2001, 1:40 p.m.: 24 IR 4235; filed Oct 20, 2003,
9:45 a.m.: 27 IR 870)

SECTION 2.470 IAC 6-2-13 IS AMENDED TO READ AS
FOLLOWS:
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470 IAC 6-2-13 Certification periods
Authority: 1C 12-13-2-3; IC 12-13-5-3
Affected: IC 12-13-7-6

Sec. 13. (a) The agency shall establish a certification period
for a PA household such that the ait to famities with dependent
chitdren (AFBE) temporary assistance to needy families
(TANF) restudy and food stamp recertification may be accom-
plished at the same time, provided no loss of, or delay in receipt
of, food stamp benefits occurs.

(b) The agency shall establish a certification period tailored
to the income calculation for any NA household for which self-
employment income is annualized, contractual income is
annualized, or educational income is prorated over the period
the educational income is intended to cover.

(c) The agency shall establish a certification period of six (6)
months when an individtat and his or her minor children and
spotse tive with the individual’s parent or sibhing: for all
households except those which consist of all members who
are elderly or disabled according to the criteria as stated in
7 CFR 273.1(b)(2). Elderly or disabled households shall
have a certification period of twelve (12) months.

ey H an NA hotsehold fals subjeet to the eriteria it stbsee-
tions (b} throtgh (€); the ageney shalt establish a eertification
petiod of six (6) months:

ey Hf a hotsehold does not falt stbject to any of the eriteria
tescribed ih stbsections (a) through {c); the agency shal
establish the tongest certification period possible {up to one (1)
year) based on the predictabitity of the hotsehold’s etretm-
stanees:

€ (d) When one (1) household moves into another house-
hold, residing at the same address, the agency shall shorten the
certification period of the household with the longest certifica-
tion in order to align the certification periods. (Division of
Family and Children; 470 1AC 6-2-13; filed Apr 12, 1984, 8:24
a.m.: 7 IR 1506; filed Jul 16, 1987, 2:00 p.m.: 10 IR 2665; filed
Jun 1, 1989, 10:00 a.m.: 12 IR 1856; filed May 17, 1993, 5:00
p.m.: 16 IR 2402; readopted filed Jul 12, 2001, 1:40 p.m.: 24
IR 4235; filed Oct 20, 2003, 9:45 a.m.: 27 IR 871)

SECTION 3.470 IAC 6-4.1-4ISAMENDED TO READ AS
FOLLOWS:

470 IAC 6-4.1-4 Change reporting
Authority: I1C 12-13-2-3; IC 12-13-5-3
Affected: IC 12-13-7-6

Sec. 4. (a) Households with a six (6) month certification
period are only required to report when the monthly
income exceeds one hundred thirty percent (130%) of the

federal poverty level. Households must report changes in
the gross income greater than one hundred thirty percent
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(1309%0) of the federal poverty level by the tenth day of the
next month after the change occurs.

ta) (b) Households with a twelve (12) month certification
period must report changes as required in 7 CFR 273.12. with

the exception that the state ageney

(c) Households with a six (6) month certification period
may reportany other changes that occur, and those changes
will be processed after verification is provided.

(d) Neither the division nor the county office shall ret pay
the postage for the hetsehold households to mail the change
report form provided by the agency.

b} (e) All changes reported within the certification period
necessary to determine eligibility shall be verified prior to
implementing the changes.

ey (f) All reported changes which result in an increase in
benefits shall be reflected the month following the month the
change is reported providing verification is provided timely.

ey (g) Households which do not cooperate by providing
requested verification apgfer or information, or both, of
reported changes, necessary to determine eligibility, shall be
discontinued with advance notice. (Division of Family and
Children; 470 IAC 6-4.1-4; filed May 17, 1993, 5:00 p.m.: 16
IR 2404; readopted filed Jul 12, 2001, 1:40 p.m.: 24 IR 4235;
filed Oct 20, 2003, 9:45 a.m.: 27 IR 871)

LSA Document #03-136(F)

Notice of Intent Published: 26 IR 3075

Proposed Rule Published: August 1, 2003; 26 IR 3709
Hearing Held: August 27, 2003

Approved by Attorney General: October 10, 2003

Approved by Governor: October 15, 2003

Filed with Secretary of State: October 20, 2003, 9:45 a.m.
Incorporated Documents Filed with Secretary of State: None

TITLE 760 DEPARTMENT OF INSURANCE

LSA Document #03-8(F)
DIGEST
Adds 760 IAC 1-69 to recognize, permit, and prescribe the
use of the 2001 Commissioners Standard Ordinary Mortality

Table for use in determining minimum reserve liabilities and
nonforfeiture benefits. Effective January 1, 2004.

760 IAC 1-69

SECTION 1. 760 IAC 1-69 IS ADDED TO READ AS
FOLLOWS:
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Rule 69. Recognition of the 2001 CSO Mortality Table for
Use in Determining Minimum Reserve Liabilities and
Nonforfeiture Benefits

760 IAC 1-69-1 Definitions
Authority: 1C 27-1-3-7; IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5
Affected: IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5

Sec. 1. The following definitions apply throughout this
rule:
(1) *“2001 CSO Mortality Table” means that mortality
table, consisting of separate rates of mortality for male
and female lives, developed by the American Academy of
Actuaries CSO Task Force from the Valuation Basic
Mortality Table developed by the Society of Actuaries
Individual Life Insurance Valuation Mortality Task
Force, and adopted by the National Association of
Insurance Commissioners in December 2002. Unless the
context indicates otherwise, the term includes both the
ultimate form of that table and the select and ultimate
form of that table and includes both the smoker and
nonsmoker mortality tables and the composite mortality
tables. It also includes both the age-nearest-birthday and
age-last-birthday bases of the mortality tables.
(2) 2001 CSO Mortality Table (F)” means that mortality
table consisting of the rates of mortality for female lives
from the 2001 CSO Mortality Table.
(3) “2001 CSO Mortality Table (M)” means that mortal-
ity table consisting of the rates of mortality for male lives
from the 2001 CSO Mortality Table.
(4) “Composite mortality tables” means mortality tables
with rates of mortality that do not distinguish between
smokers and nonsmokers.
(5) “Smoker and nonsmoker mortality tables” means
mortality tables with separate rates of mortality for
smokers and nonsmokers.
(Department of Insurance; 760 IAC 1-69-1; filed Oct 29, 2003,
2:30 p.m.: 27 IR 872, eff Jan 1, 2004)

760 1AC 1-69-2 2001 CSO Mortality Table
Authority: 1C 27-1-3-7; IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5
Affected:  1C 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5

Sec. 2. (a) At the election of the company for any one (1)
or more specified plans of insurance and subject to the
conditions stated in this rule, the 2001 CSO Mortality Table
may be used as the minimum standard for policies issued on
or after January 1, 2004, and before the date specified in
subsection (b) to which IC 27-1-12-10(2), IC 27-1-12-7(dd),
760 IAC 1-64-3(a), and 760 IAC 1-64-3(b) are applicable. If
the company elects to use the 2001 CSO Mortality Table, it
shall do so for both valuation and nonforfeiture purposes.

(b) Subject to the conditions stated in this rule, the 2001
CSO Mortality Table shall be used in determining mini-
mum standards for policies issued on and after January 1,
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2009, to which IC 27-1-12-10(2), IC 27-1-12-7(dd), 760 IAC
1-64-3(a), and 760 IAC 1-64-3(b) are applicable. (Depart-
ment of Insurance; 760 IAC 1-69-2; filed Oct 29, 2003, 2:30
p.m.: 27 IR 872, eff Jan 1, 2004)

760 IAC 1-69-3 Conditions
Authority: IC 27-1-3-7; IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5
Affected:  IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5

Sec. 3. (a) For each plan of insurance with separate rates
for smokers and nonsmokers, an insurer may use any of the
following:

(1) Composite mortality tables to determine minimum
reserve liabilities and minimum cash surrender values
and amounts of paid-up nonforfeiture benefits.
(2) Smoker and nonsmoker mortality tables to determine
the valuation net premiums and additional minimum
reserves, if any, required by IC 27-1-12-10(6) and use
composite mortality tables to determine the basic mini-
mum reserves, minimum cash surrender values, and
amounts of paid-up nonforfeiture benefits.

(3) Smoker and nonsmoker mortality to determine

minimum reserve liabilities and minimum cash surrender

values and amounts of paid-up nonforfeiture benefits.

(b) For plans of insurance without separate rates for
smokers and nonsmokers, the composite mortality tables
shall be used.

(c) For the purpose of determining minimum reserve
liabilities and minimum cash surrender values and amounts
of paid-up nonforfeiture benefits, the 2001 CSO Mortality
Table may, at the option of the company for each plan of
insurance, be used in its ultimate or select and ultimate
form, subject to the restrictions of 760 IAC 1-64 relative to
use of the select and ultimate form.

(d) When the 2001 CSO Mortality Table is the minimum
reserve standard for any plan for a company, the actuarial
opinion in the annual statement filed with the commissioner
shall be based on an asset adequacy analysis as specified in
760 IAC 1-57-8. (Department of Insurance; 760 IAC 1-69-3;
filed Oct 29, 2003, 2:30 p.m.: 27 IR 872, eff Jan 1, 2004)

760 IAC 1-69-4 Applicability of the 2001 CSO Mortality

Table to 760 IAC 1-64
Authority: 1C 27-1-3-7; IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5
Affected: IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5

Sec. 4. (a) The 2001 CSO Mortality Table may be used in
applying 760 IAC 1-64 in the following manner, subject to
the transition dates for use of the 2001 CSO Mortality
Table in section 2 of this rule:

(1) 760 IAC 1-64-1(c)(3)(B): The net level reserve pre-

mium is based on the ultimate mortality rates in the 2001

CSO Mortality Table.

(2) 760 1AC 1-64-2(d): All calculations are made using the

+
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2001 CSO Mortality Rate and, if elected, the optional
minimum mortality standard for deficiency reserves
stipulated in subdivision (4). The value of ¢, is the
valuation mortality rate for deficiency reserves in policy
year k+t, but using the unmodified select mortality rates
if modified select mortality rates are used in the computa-
tion of deficiency reserves.

(3) 760 IAC 1-64-3(a): The 2001 CSO Mortality Table is
the minimum standard for basic reserves.

(4) 760 1AC 1-64-3(b): The 2001 CSO Mortality Table is
the minimum standard for deficiency reserves. If select
mortality rates are used, they may be multiplied by X
percent for durations in the first segment, subject to the
conditions specified in 760 IAC 1-64-3(b)(3)(A) through
760 IAC 1-64-3(b)(3)(1). In demonstrating compliance
with those conditions, the demonstrations may not
combine the results of tests that utilize the 1980 CSO
Mortality Table with those tests that utilize the 2001 CSO
Mortality Table unless the combination is explicitly
required by rule or necessary to be in compliance with
relevant Actuarial Standards of Practice.

(5) 760 IAC 1-64-4(c): The valuation mortality table used
in determining the tabular cost of insurance shall be the
ultimate mortality rates in the 2001 CSO Mortality Table.
(6) 760 IAC 1-64-4(e)(4): The calculations specified in 760
IAC 1-64-4(e) shall use the ultimate mortality rates in the
2001 CSO Mortality Table.

(7) 760 1AC 1-64-4(f)(4): The calculations specified in 760
IAC 1-64-4(f) shall use the ultimate mortality rates in the
2001 CSO Mortality Table.

(8) 760 IAC 1-64-4(9)(2): The calculations specified in 760
IAC 1-64-4(g) shall use the ultimate mortality rates in the
2001 CSO Mortality Table.

(9) 760 IAC 1-64-5(a)(1)(B): The one (1) year valuation
premium shall be calculated using the ultimate mortality
rates in the 2001 CSO Mortality Table.

(b) Nothing in this section shall be construed to expand
the applicability of 760 IAC 1-64 to include life insurance
policies exempted under 760 IAC 1-64-1(c). (Department of
Insurance; 760 IAC 1-69-4; filed Oct 29, 2003, 2:30 p.m.: 27
IR 872, eff Jan 1, 2004)

760 IAC 1-69-5 Gender-blended tables
Authority: 1C 27-1-3-7; IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5
Affected: IC 27-4-1-4

Sec.5. (a) Forany ordinary lifeinsurance policy delivered
or issued for delivery in this state on and after January 1,
2004, that utilizes the same premium rates and charges for
male and female lives or is issued in circumstances where
applicable law does not permit distinctions on the basis of
gender, a mortality table that is a blend of the 2001 CSO
Mortality Table (M) and the 2001 CSO Mortality Table (F)
may, at the option of the company for each plan of insur-
ance, be substituted for the 2001 CSO Mortality Table for
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use in determining minimum cash surrender values and
amounts of paid-up nonforfeiture benefits. No change in
minimum valuation standards is implied by this provision.

(b) The company may choose from among the blended
tables developed by the American Academy of Actuaries
CSO Task Force and adopted by the National Association
of Insurance Commissioners in December 2002.

(c) It shall not, in and of itself, be a violation of IC 27-4-1-
4 for an insurer to issue the same kind of policy of life
insurance on both a sex-distinct and sex-neutral basis.
(Department of Insurance; 760 IAC 1-69-5; filed Oct 29, 2003,
2:30 p.m.: 27 IR 873, eff Jan 1, 2004)

760 IAC 1-69-6 Incorporation by reference
Authority: I1C 27-1-3-7; IC 27-1-12-7; IC 27-1-12-10; IC 27-1-12-10.5
Affected: IC 27-4-1-4

Sec. 6. The 2001 Commissioner’s Standard Ordinary
Mortality Tables are incorporated by reference as a part of
this rule. These documents are available for public review
at the department. (Department of Insurance; 760 IAC 1-69-
6; filed Oct 29, 2003, 2:30 p.m.: 27 IR 873, eff Jan 1, 2004)

LSA Document #03-8(F)

Notice of Intent Published: 26 IR 1596

Proposed Rule Published: September 1, 2003; 26 IR 3945
Hearing Held: September 24, 2003

Approved by Attorney General: October 22, 2003

Approved by Governor: October 24, 2003

Filed with Secretary of State: October 29, 2003, 2:30 p.m.
Incorporated Documents Filed with Secretary of State: None

TITLE 864 STATE BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS

LSA Document #03-125(F)
DIGEST

Amends 864 IAC 1.1-2-2 to revise the minimum education
and experience requirements established under IC 25-31-1-12
for admission to the professional engineer examination to
address college courses that cover two or more categories. Adds
864 IAC 1.1-14 to establish the requirements for a limited
liability company to practice or offer to practice engineering in
Indiana. Partially effective 30 days after filing with the secretary
of state and partially effective January 3, 2004.

864 IAC 1.1-2-2
864 IAC 1.1-14

SECTION 1. 864 IAC 1.1-2-2, AS AMENDED AT 26 IR
379, SECTION 1, IS AMENDED TO READ AS FOLLOWS:
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864 IAC 1.1-2-2 Engineers; education and work experi-

ence
Authority: 1C 25-31-1-7; IC 25-31-1-8
Affected: 1C 25-31-1-12

Sec. 2. (a) This section establishes the minimum education
and experience requirements under IC 25-31-1-12 for admission
to the professional engineer examination.

(b) The following table establishes provisions for evaluating
combined education and experience to determine if it is
sufficient to satisfy minimum registration requirements under IC
25-31-1-12 for professional engineer registration applicants
holding the stated degrees:

Minimum Years of
Progressive Work
Experience Following
Baccalaureate Degree
2

Education (Qualifying Degree)
Doctorate in an engineering discipline
following a baccalaureate degree in an
approved engineering curriculum
Master of science degree in an engi-
neering discipline following a bacca-
laureate degree in an approved engi-
neering curriculum

Doctorate in an engineering discipline
following a baccalaureate degree
which is not in an approved engineer-
ing curriculum

Master of science degree in an engi-
neering discipline following a bacca-
laureate degree which is not in an
approved engineering curriculum
Baccalaureate degree in an approved
engineering curriculum
Baccalaureate degree and completion
of specific educational courses as
required in subsection (c)

(c) The education of all applicants, except those who have
obtained a baccalaureate degree in an approved engineering
curriculum, must include the following:

(1) At least twelve (12) semester credit hours in college level

mathematics, excluding college algebra and trigonometry,

which must include a minimum of nine (9) semester credit
hours of calculus and a minimum of three (3) semester credit
hours of advanced calculus based mathematics, such as
differential equations, linear algebra, or numerical analysis.

(2) At least eight (8) semester credit hours in college level

courses in the physical sciences, which must include a

minimum of three (3) semester credit hours of calculus based

physics and a minimum of three (3) semester credit hours of
chemistry.

(3) At least twelve (12) semester credit hours of engineering

sciences that require calculus as a prerequisite or corequisite.
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(4) Effective January 3, 2003, at least twelve (12) semester
credit hours in engineering design.

(d) For a course to qualify as an engineering design course,
the course must instruct on the decision making process in
which the basic sciences and mathematics and engineering
sciences are applied to convert resources optimally to meet a
stated objective. Among the fundamental elements of the design
process are the establishment of objectives and criteria, synthe-
sis, analysis, construction, testing, and evaluation. The content
of an engineering design course must include some of the
following features:

(1) Development of student creativity.

(2) Use of open-ended problems.

(3) Development and use of modern design theory and

methodology.

(4) Formulation of design problems statements and specifica-

tions.

(5) Consideration of alternative solutions, feasibility consid-

erations, production processes, concurrent engineering

design, and detailed system descriptions.
Further, it is essential that a variety of realistic constraints, such
as economic factors, safety, reliability, aesthetics, ethics, and
social impact be included.

(e) An applicant for admission for the examination must:
(1) include on the application, or a document attached to the
application, which courses meet the requirements of subsec-
tion (c) by stating the course names and numbers; and

(2) submit all college transcripts that show that college credit
was awarded for the claimed courses.

(f) No degree requirement under this section may be achieved
by obtaining an honorary degree or a degree obtained entirely
by correspondence.

(9) College courses with substantial duplication of content
may be counted only one (1) time toward the requirements of
subsection (c).

(h) College courses that cover two (2) or more categories
in subsection (c) shall be counted only in one (1) category.
The appropriate category is that which is the greatest
portion of the course. In determining the greatest portion of
the course, the board may take into account information
from the institution offering the course.

thy (i) Progressive experience of sufficient quality when used
relative to the requirement for experience on engineering
projects as provided for in IC 25-31-1-12(a) means the appli-
cant has demonstrated the ability to assume continuously
increasing levels of responsibility for engineering projects.

£ (j) No experience obtained prior to a baccalaureate degree
shall qualify.
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) (k) Part-time experience acquired while the applicant was
a full-time student shall not qualify. All other part-time experi-
ence shall be converted to its full-time equivalent in evaluating
an application.

@ (I) Notwithstanding other provisions of this section,
applicants who hold either a valid certificate as an El or an
engineer-in-training (EIT) do not need any additional education
beyond that which was required for admission to the El or EIT
examination in Indiana, so long as they apply for admission to
the professional engineer examination no later than the first
examination application deadline (as provided for in 864 IAC
1.1-3-4), which is subsequent to seven (7) years after the date
the applicant took and passed the engineering intern examina-
tion. (State Board of Registration for Professional Engineers;
Rule 2, Sec 2; filed Feb 29, 1980, 3:40 p.m.: 3 IR 627; filed Oct
17,1986, 2:20 p.m.: 10 IR 435; filed Sep 24, 1992, 9:00 a.m.:
16 IR 726, eff Jan 1, 1993; filed Mar 28, 1995, 2:00 p.m.: 18 IR
2103, eff Jul 4, 1995; filed Mar 28, 1995, 2:00 p.m.: 18 IR
2112, eff Jan 3, 1997; filed Mar 27, 2000, 8:58 a.m.: 23 IR
2002; filed May 4, 2001, 11:13 a.m.: 24 IR 2694, eff Jul 3,
2001; readopted filed Jun 21, 2001, 9:01 a.m.: 24 IR 3824;
filed Sep 23, 2002, 9:59 a.m.: 26 IR 379, eff Dec 1, 2002; filed
Nov 7, 2003, 12:00 p.m.: 27 IR 874, eff Jan 3, 2004)

SECTION 2. 864 IAC 1.1-14 IS ADDED TO READ AS
FOLLOWS:

Rule 14. Limited Liability Company Practice

864 IAC 1.1-14-1 Limited liability company practice
Authority: 1C 25-31-1-7; IC 25-31-1-8
Affected: IC 23-18-2-2; IC 25-31-1-18

Sec. 1. A limited liability company doing business in
Indiana may practice or offer to practice engineering only
if that practice is carried on under the responsible direction
and supervision of a registered professional engineer who
is a full-time employee or member of the company. All
plans, sheets of designs, specifications, reports, studies, or
other engineering documents that require certification and
are prepared by the personnel of a business must carry the
signature and seal of the registered professional engineer
who is in responsible charge of the professional engineering
work. (State Board of Registration for Professional Engineers;
864 IAC 1.1-14-1; filed Nov 7, 2003, 12:00 p.m.: 27 IR 875)

SECTION 3. SECTION 1 of this document takes effect
January 3, 2004.

LSA Document #03-125(F)

Notice of Intent Published: 26 IR 3076

Proposed Rule Published: August 1, 2003; 26 IR 3737
Hearing Held: September 18, 2003

Approved by Attorney General: October 23, 2003
Approved by Governor: November 6, 2003
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Filed with Secretary of State: November 7, 2003, 12:00 p.m.
Incorporated Documents Filed with Secretary of State: None

TITLE 865 STATE BOARD OF REGISTRATION
FOR LAND SURVEYORS

LSA Document #03-41(F)
DIGEST

Amends 865 IAC 1-13 to revise the continuing education
requirements for registered land surveyors. Amends 865 IAC 1-
14 to revise the requirements for land surveyors continuing
education providers. Repeals 865 IAC 1-13-20 and 865 IAC 1-
14-20 to eliminate the provisions that would cause the continu-
ing education rules and continuing education provider rules to
expire on August 1, 2004. Effective 30 days after filing with the
secretary of state.

865 IAC 1-13-4
865 IAC 1-13-7
865 IAC 1-13-20
865 IAC 1-14-13

865 IAC 1-14-14
865 IAC 1-14-15
865 IAC 1-14-20

SECTION 1. 865 IAC 1-13-4 IS AMENDED TO READ AS
FOLLOWS:

865 IAC 1-13-4 Length of instruction hour; length of

course
Authority: 1C 25-21.5-2-14; IC 25-21.5-8-7
Affected: 1C 25-21.5

Sec. 4. (a) One (1) hour of continuing education must contain
at least fifty (50) minutes of instruction.

(b) A continuing education course shall be a minimum of
one (1) hour instruction period. (State Board of Registration
for Land Surveyors; 865 IAC 1-13-4; filed Nov 20, 2000, 3:01
p.m.: 24 IR 1026; readopted filed May 22, 2001, 9:55 a.m.: 24
IR 3237; filed Nov 7, 2003, 11:45 a.m.: 27 IR 875)

SECTION 2. 865 IAC 1-13-7 IS AMENDED TO READ AS
FOLLOWS:

865 IAC 1-13-7 Elective topics
Authority: I1C 25-21.5-2-14; IC 25-21.5-8-7
Affected: I1C25-21.5

Sec. 7. (a) To qualify for renewal, a registered land surveyor
must complete eighteen (18) hours of continuing education in
any of the following elective topics:

(1) College level mathematics.

(2) College level physical sciences.

(3) Federal and state laws, rules, regulations, and practices

pertaining to the establishment or reestablishment of land

boundaries and the practice of land surveying in Indiana.
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(4) Preparation and analysis of legal descriptions of interests
in land.

(5) The design, planning, and platting of subdivisions.

(6) Preparation of plans and profiles for roads, storm drain-
age, and sanitary sewer extensions for subdivisions.

(7) The ethical, economic, and legal principles that pertain to
the practice of land surveying.

(8) Distance and direction measurements, including statistical
analysis.

(9) Topographic and hydrographic surveying.

(10) Photogrammetry.

(11) Surveying applications, such as GIS, LIS, GPS.

(12) Advanced surveying procedures and equipment.

(13) Computer applications for land surveyors.

(14) College level communication, such as public speaking
and technical writing.

(15) The topics listed in section 6 of this rule.

(b) No single elective course may count for more than
twelve (12) hours of continuing education. (State Board of
Registration for Land Surveyors; 865 IAC 1-13-7; filed Nov 20,
2000, 3:01 p.m.: 24 IR 1026; readopted filed May 22, 2001,
9:55 a.m.: 24 IR 3237; filed Nov 7, 2003, 11:45 a.m.: 27 IR
875)

SECTION 3. 865 IAC 1-14-13 IS AMENDED TO READ
AS FOLLOWS:

865 IAC 1-14-13 Certifications of completion
Authority: I1C 25-21.5-2-14; IC 25-21.5-8-7
Affected: I1C25-21.5

Sec. 13. (a) Course providers shall provide the registered land
surveyor who successfully completes an approved course a
certificate certification of course completion that must include
the following information:

(1) Name, telephone number, and address of the provider.

(2) Name adgdress; and license number of the participant.

(3) Title of the course.

(4) Course location.

(5) Date of the course.

(6) Number of approved course hours.

(7) Name, address, and signature of the instructor.

(b) The course provider must complete the certificate
certification of completion in its entirety.

(c) In lieu of a certification, the board may accept docu-
mentation that provides the information that is contained
in subsection (a).

(d) The board may accept a college transcript in lieu of a
certification of course completion. (State Board of Registra-
tion for Land Surveyors; 865 IAC 1-14-13; filed Nov 20, 2000,
3:01 p.m.: 24 IR 1030; readopted filed May 22, 2001, 9:55
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a.m.: 24 IR 3237; filed Nov 7, 2003, 11:45 a.m.: 27 IR 876)

SECTION 4. 865 IAC 1-14-14 IS AMENDED TO READ
AS FOLLOWS:

865 IAC 1-14-14 Courses not completed
Authority: 1C 25-21.5-2-14; IC 25-21.5-8-7
Affected: IC 25-21.5

Sec. 14. (a) Course providers, at their discretion, may net
grant to registered land surveyors partial credit in proportion
to the amount of time that a registered land surveyor
attended the continuing education course. After one (1)
hour of instruction, course providers may grant registered
land surveyors credit in one-half (¥2) hour increments.

(b) To receive full credit for a course, a registered land surveyor
must be present for the entire course. (State Board of Registration
for Land Surveyors; 865 IAC 1-14-14; filed Nov 20, 2000, 3:01
p.m.: 24 IR 1030; readopted filed May 22, 2001, 9:55 a.m.: 24 IR
3237; filed Nov 7, 2003, 11:45 a.m.: 27 IR 876)

SECTION 5. 865 IAC 1-14-15 IS AMENDED TO READ
AS FOLLOWS:

865 IAC 1-14-15 Reporting attendance to the board
Authority: I1C 25-21.5-2-14; IC 25-21.5-8-7
Affected: 1C 25-21.5

Sec. 15. (a) Course providers shall, not more than thirty (30)
days after a course is presented, submit the following to the
board:

(1) An alphabetical list of all registered land surveyors who

attended the course.

(2) A certified statement of the hours of continuing education

to be credited to each registrant.

(b) Course providers may submit the list required in
subsection (a) electronically. (State Board of Registration for
Land Surveyors; 865 IAC 1-14-15; filed Nov 20, 2000, 3:01
p.m.: 24 IR 1030; readopted filed May 22, 2001, 9:55 a.m.: 24
IR 3237; filed Nov 7, 2003, 11:45 a.m.: 27 IR 876)

SECTION 6. THE FOLLOWING ARE REPEALED: 865
IAC 1-13-20; 865 IAC 1-14-20.

LSA Document #03-41(F)

Notice of Intent Published: 26 IR 1964

Proposed Rule Published: August 1, 2003; 26 IR 3739
Hearing Held: September 12, 2002

Approved by Attorney General: October 23, 2003

Approved by Governor: November 6, 2003

Filed with Secretary of State: November 7, 2003, 11:45 a.m.
Incorporated Documents Filed with Secretary of State: None
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TITLE 876 INDIANA REAL ESTATE
COMMISSION

LSA Document #03-124(F)
DIGEST

Amends 876 IAC 1-1-19 to establish an application fee for a
licensee who submits a transfer application to terminate his or
her association with a principal broker. Effective 30 days after
filing with the secretary of state.

876 IAC 1-1-19

SECTION 1. 876 IAC 1-1-19 IS AMENDED TO READ AS
FOLLOWS:

876 IAC 1-1-19 Termination of association with principal

broker; duties of parties
Authority: I1C 25-1-8-2; IC 25-34.1-2-5
Affected:  1C 25-34.1-3-3.1; IC 25-34.1-3-4.1

Sec. 19. Any licensee, upon termination of his or her
association with a principal broker, shall turn over to sait the
principal broker any and all listings obtained during his associa-
tion unless otherwise stipulated by a written contract. Sai¢t The
listings shall remain the property of the principal broker
whether originally given to the licensee by the principal broker
or copied from the records of sait¢t the broker. The principal
broker of a terminated salesperson is responsible for submitting
to the commission within five (5) business days of the termina-
tion, a notification form provided by the commission and signed
by the terminating broker and attesting to the termination. In the
event the terminated licensee is transferring to a new principal
broker, it shall be the responsibility of the licensee to provide
the commission with a transfer application signed by the
licensee and the new principal broker Sai¢t and pay a ten
dollar ($10) transfer fee. The licensee is responsible for
submitting to the commission the transfer application at the time
of this association with another principal broker. The broket-
satespersen; broker-salesperson’s or salesperson’s license will
remain in the commission’s traetive unassigned file of licens-
eeswho are currently not associated with a principal broker
until steh a transfer application is timely received. A licensee
who terminates his association with a principal broker must
immediately notify the commission of his or her change of
address. (Indiana Real Estate Commission; Rule 20; filed Sep
28,1977, 4:30 p.m.: Rules and Regs. 1978, p. 799; filed Jan 16,
1979, 11:55 a.m.: 2 IR 315; filed Mar 13, 1980, 2:40 p.m.: 3 IR
648; filed Dec 11, 1986, 10:40 a.m.: 10 IR 877; readopted filed
Jun 29, 2001, 9:56 a.m.: 24 IR 3824; filed Oct 23, 2003, 4:00
p.m.: 27 IR 877)

LSA Document #03-124(F)

Notice of Intent Published: 26 IR 3076

Proposed Rule Published: August 1, 2003; 26 IR 3744
Hearing Held: August 28, 2003
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Approved by Attorney General: October 8, 2003

Approved by Governor: October 23, 2003

Filed with Secretary of State: October 23, 2003, 4:00 p.m.
Incorporated Documents Filed with Secretary of State: None
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TITLE 410 INDIANA STATE DEPARTMENT OF
HEALTH

LSA Document #02-317

Under IC 4-22-2-40, LSA Document #02-317, printed at 26 IR
3383, is recalled.
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TITLE 45 DEPARTMENT OF STATE REVENUE
LSA Document #03-304(E)
DIGEST

Temporarily amends 45 IAC 2.2 to conform to HEA 1815-
2003. Authority: HEA 1815, SECTION 42. Effective January
1, 2004.

SECTION 1. (45 IAC 2.2-1-1) (a) Unitary Transaction. For
purposes of the state gross retail tax and use tax, such taxes
shall apply and be computed in respect to each retail unitary
transaction. A unitary transaction shall include all items of
property and/or services for which a total combined charge or
selling price is computed for payment irrespective of the fact
that services which would not otherwise be taxable are included
in the charge or selling price.

(b) Unitary Transaction - Public Utility. For purposes of the
state gross retail tax and use tax, all public utility services and
commodities subject to said taxes invoiced in a single billing or
statement, including a minimum charge, submitted to a con-
sumer for payment shall constitute a unitary transaction.

(c) Retail Transaction. The state gross retail tax is imposed on
retail transactions made in Indiana. Three (3) general categories
are designated as “retail transactions”. The first category is
described as transactions of a retail merchant that constitute
selling at retail as described in IC 6-2.5-4-1. The second
category is described as transactions of a retail merchant that
constitute making a wholesale sale as described in IC 6-2.5-4-2.
The third category is described as a transaction that is described
in any other section of IC 6-2.5-4. A transaction is made in
Indiana if it is sourced to Indiana pursuant to IC 6-2.5-12,
IC 6-2.5-13, or IC 6-8.1-15.

(d) Casual Sales. The Indiana gross retail tax is not imposed
on gross receipts from casual sales except for gross receipts
from casual sales of motor vehicles and sales of rental property.
A casual sale is an isolated or occasional sale by the owner of
tangible personal property purchased or otherwise acquired for
his use or consumption, where he is not regularly engaged in the
business of making such sales.

(e) Retail Unitary Transaction. Regulatory definition of
“retail unitary transaction” is used synonymously with the act
[IC 6-2.5].

(f) Person. Regulatory definition of “person” is used synony-
mously with the act [IC 6-2.5].

(9) Department. Regulatory definition of “department” as the
Indiana department of state revenue is used synonymously with
the act [IC 6-2.5].
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(h) Gross Retail Income. Regulatory definition of “gross
retail income” is used synonymously with the act [IC 6-2.5].

(i) Gross Retail Income of a Public Utility or Power Subsid-
iary. Gross retail income includes all gross retail income
including minimum charge, flat charge, membership fee, or any
other form of charge or billing.

(3) Like Kind Exchange: Additional Consideration.
Nontaxability extends only to the amount of value of the
property received. Any additional consideration, commonly
known as “boot”, received either in cash or property of unlike
kind, must be reported for taxation at actual value. However,
when any property is clearly used as a medium of exchange in
lieu of cash, the element of taxable exchange will be present.

(k) Like Kind Exchange: Limited to Two Parties. Nontaxable
“exchanges” include only transactions for a swap or barter of
property between two (2) parties. Property received in an
exchange transaction in which a third party is involved, with or
without property, is subject to gross retail tax. This rule is not
meant to deny nontaxability of exchanges where one (1) or both
of the parties in a two-party exchange employ an agent in
carrying out the agreement.

(I) Like Kind Exchange: Property to be Owned by Parties at
Time of Exchange. Nontaxable “exchanges” include only
transactions in which the property exchanged is owned by the
parties thereto at the time the exchange agreement is entered
into. Transactions in which the property to be exchanged is
acquired by one (1) party after the agreement to exchange has
been arranged are taxable. The exchange agreement must
specify the definite units or quantity of property to be ex-
changed. However, “retail merchants” are allowed to consider
as nontaxable the full value of tangible personal property of like
kind received in allowable exchanges, even though ownership
of the property received is encumbered by a conditional sales
contract, retail installment contract, or a chattel mortgage.

(m) Internal Revenue Code. Regulatory definition of “Internal
Revenue Code” as the Internal Revenue Code of 1986, is used
synonymously with the act [IC 6-2.5].

(n) Retail Merchant. Regulatory definition of “retail mer-
chant” is used synonymously with the act [1C 6-2.5].

(0) Tax Year or Taxable Year. Regulatory definition of “tax
year” or “taxable year” is used synonymously with the act [IC
6-2.5].

(p) Alcoholic beverages. Regulatory definition of “Alco-
holic beverages” is used synonymously with the act [IC 6-
2.5].

(q) Candy. Regulatory definition of “Candy” is used
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synonymously with the act [IC 6-2.5].

(r) Computer. Regulatory definition of “Computer” is
used synonymously with the act [IC 6-2.5].

(s) Computer software. Regulatory definition of “Com-
puter software” is used synonymously with the act [IC 6-
2.5].

(t) Delivered electronically. Regulatory definition of
“Delivered electronically” is used synonymously with the
act [IC 6-2.5].

(u) Dietary supplement. Regulatory definition of “Dietary
supplement” is used synonymously with the act [IC 6-2.5].

(v) Drug. Regulatory definition of “Drug” is used synony-
mously with the act [IC 6-2.5].

(w) Durable medical equipment. Regulatory definition of
“Durable medical equipment” is used synonymously with
the act [IC 6-2.5].

(x) Electronic. Regulatory definition of “Electronic” is
used synonymously with the act [IC 6-2.5].

(y) Food and food ingredients. Regulatory definition of
“Food and food ingredients” is used synonymously with the
act [IC 6-2.5].

(2) Lease or Rental. Regulatory definition of “Lease” or
“Rental” is used synonymously with the act [IC 6-2.5].

SECTION 2. (a) Mobility enhancing equipment. Regula-
tory definition of “Mobility enhancing equipment” is used
synonymously with the act [IC 6-2.5].

(b) Prescription. Regulatory definition of “Prescription”
is used synonymously with the act [IC 6-2.5].

(c) Prewritten computer software. Regulatory definition
of “Prewritten computer software” is used synonymously
with the act [IC 6-2.5].

(d) Prosthetic device. Regulatory definition of “Prosthetic
device” is used synonymously with the act [IC 6-2.5].

(e) Soft drinks. Regulatory definition of “Soft drinks” is
used synonymously with the act [IC 6-2.5].

(F) Tangible personal property. Regulatory definition of
“Tangible personal property” is used synonymously with
the act [IC 6-2.5].

SECTION 3. (45 IAC 2.2-4-1) (a) Where ownership of
tangible personal property is transferred for a constderation; it
wit be considered a transaction of a retait merchant constittting
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seting at retait unless the seler is not acting as & “retait mer-
ehant™> A person is a retail merchant making a retail
transaction when he engages in selling at retail.

(b) AH elements of consideration are inctuded in gross retatt
come subject to tax: Elements of consideration nclude; but
are not timited to: A person is engaged in selling at retail
when, in the ordinary course of his regularly conducted
trade or business, he:

(1) Fhe price arrived at between purchaser and seler

acquires tangible personal property for the purpose of

resale; and

(2) Any additionat bena fide eharges added to of inctuded in

performed i respect to of tabor charges for work done with

respect to steh property prior to transfer: transfers that
property to another person for consideration.

{3) No deduction from gross receipts is permitted for services

performed or work done on behalf of the seHer prior to

transfer of such property at retaik:

(c) For purposes of determining what constitutes selling
at retail, it does not matter whether:

(1) the property is transferred in the same form as when

it was acquired;

(2) the property is transferred alone or in conjunction

with other property or services; or

(3) the property is transferred conditionally or otherwise.

(d) Notwithstanding subsection (b), a person is not selling
at retail if he is making a wholesale sale as described 45 IAC
2.2-4-4.

(e) The gross retail income received from selling at retail
is only taxable under this article to the extent that the
income represents:

(1) the price of the property transferred, without the

rendition of any service; and

(2) except as provided in subsection (g), any bona fide

charges which are made for preparation, fabrication,

alteration, modification, finishing, completion, delivery,
or other service performed in respect to the property
transferred before its transfer and which are separately
stated on the transferor’s records.
For purposes of subdivision (2), charges for delivery are
charges by the seller for preparation and delivery of the
property to a location designated by the purchaser of
property, including, but not limited to, transportation,
shipping, postage, handling, crating, and packing.

() Notwithstanding subsection (e):

(1) in the case of retail sales of gasoline (as defined in IC
6-6-1.1-103) and special fuel (as defined in IC 6-6-2.5-22),
the gross retail income received from selling at retail is
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the total sales price of the gasoline or special fuel minus
the part of that price attributable to tax imposed under
IC 6-6-1.1, IC 6-6-2.5, or Section 4041(a) or Section 4081
of the Internal Revenue Code; and

(2) in the case of retail sales of cigarettes (as defined in IC
6-7-1-2), the gross retail income received from selling at
retail is the total sales price of the cigarettes including the
tax imposed under IC 6-7-1.

(9) Gross retail income does not include income that
represents charges for serving or delivering food and food
ingredients furnished, prepared, or served for consumption
at a location, or on equipment, provided by the retail
merchant. However, the exclusion under this subsection
only applies if the charges for the serving or delivery are
stated separately from the price of the food and food
ingredients when the purchaser pays the charges.

SECTION 4. (45 1AC 2.2-4-27) (a) In general, the gross
receipts from renting or leasing tangible personal property are
taxable other than receipts from renting or leasing to
another for the purpose of subrenting or subleasing. This
regulation [45 IAC 2.2] only exempts from tax those transac-
tions which would have been exempt in an equivalent sales
transaction.

(b) Every person engaged in the business of the rental or
leasing of tangible personal property, other than a public utility,
shall be deemed to be a retail merchant in respect thereto and
such rental or leasing transaction shall constitute a retail
transaction subject to the state gross retail tax on the amount of
the actual receipts from such rental or leasing.

(c) In general, the gross receipts from renting or leasing
tangible personal property are subject to tax. The rental or
leasing of tangible personal property constitutes a retail
transaction, and every lessor is a retail merchant with respect to
such transactions. The lessor must collect and remit the gross
retail tax or use tax on the amount of actual receipts as agent for
the state of Indiana. The tax is borne by the lessee, except when
the lessee is otherwise exempt from taxation.

(d) The rental or leasing of tangible personal property, by
whatever means effected and irrespective of the terms employed
by the parties to describe such transaction, is taxable.

(1) Amount of actual receipts. The amount of actual receipts

means the gross receipts from the rental or leasing of tangible

personal property without any deduction whatever for
expenses or costs incidental to the conduct of the business.

The gross receipts include any consideration received from

the exercise of an option contained in the rental of lease

agreement; royalties paid, or agreed to be paid, either on a

lump sum or other production basis, for use of tangible

personal property; and any receipts held by the lessor which
may at the time of their receipt or some future time be applied
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by the lessor as rentals.
(2) Rental or lease period. For purposes of the imposition of
the gross retail tax or use tax on rental or leasing transactions,
each period for which a rental is payable shall be considered
a complete transaction. In the case of a weekly rate, each
week shall be considered a complete transaction. In the case
of a continuing lease or contract, with or without a definite
expiration date, where rental payments are to be made
monthly or on some other periodic basis, each payment
period shall be considered a completed transaction.
(3) Renting or leasing property with an operator shall not be
subject to gross retail tax or use tax if:
(A) TFhe renting or teasing of tangible personat property;
together with the services of an operator shall be subject to
the tax when controt of the property is exercised by the
tise of the property; and the tessee has the fight to direct the
manner of the use of the property- H these eonditions are
present; eontrot is deemed to be exercised even thetgh it is
not acttaly exereised: the operator is necessary for the
equipment to perform as designed; and
(B) Fhe rental of tangible personat property together with
an operator as part of a contract to perform a specific job in
& manner to be determined by the owner of the property of
the operator shalt be considered the performance of a
service rather than & rental of tease provided the tessee
cannot exercise control over stch property and operator:
the operator does more than maintain, inspect, or set
up the tangible personal property.
£€) (4) When tangible personal property is rented or leased
together with the service of an operator, the gross retail tax or
use tax is imposed on the property rentals. The tax is not
imposed upon the charges for the operator’s services,
provided such charges are separately stated on the invoice
rendered by the lessor to the lessee.
By (5) Notwithstanding any other provision of this regulation
[45 IAC 2.2] any lessee leasing or renting a vehicle(s) from
any lessor, including an individual lessor, with or without
operators, driver(s), or even if the operator (driver) himself is
the lessor, regardless of control exercised, shall not be subject
to the gross retail tax or use tax, if the leased or rented
vehicle(s) are directly used in the rendering of public trans-
portation.
4 (6) Supplies furnished with leased property. A person
engaged in the business of renting or leasing tangible per-
sonal property is considered the consumer of supplies, fuels,
and other consumables which are furnished with the property
which is rented or leased.

SECTION 5. (45 IAC 2.2-5-1) (a) Definitions. “Farmers”
means only those persons occupationally engaged in producing
food or agricultural commodities for sale or for further use in
producing food or such commaodities for sale. These terms are
limited to those persons, partnerships, or corporations regularly
engaged in the commercial production for sale of vegetables,
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fruits, crops, livestock, poultry, and other food or agricultural
products. Only those persons, partnerships, or corporations
whose intention it is to produce such food or commodities at a
profit and not those persons who intend to engage in such
production for pleasure or as a hobby qualify within this
definition.

“Food”, as used in this chapter, includes food ingredients.

“Farming” means engaging in the commercial production of
food or agricultural commodities as a farmer.

“To be directly used by the farmer in the direct production of
food or agricultural commodities” requires that the property in
question must have an immediate effect on the article being
produced. Property has an immediate effect on the article being
produced if it is an essential and integral part of an integrated
process which produces food or an agricultural commaodity.

(b) The state gross retail tax shall not apply to:

(1) Sales to farmers of animals and poultry used for breeding
purposes are exempt from tax provided the farmer used such
animals and poultry to breed animals and poultry to be used by
the farmer in the production of food or agricultural commodities.
(2) Sales to farmers of animals and poultry to be directly used
by the farmer in the direct production of food and agricultural
commodities are exempt from tax. Domestic animals and
birds, pets, game animals and birds, furbearing animals, fish,
and other animals or poultry not directly used by the farmer
in the direct production of food or agricultural commaodities
are subject to tax. Baby chicks, ducklings, geese, turkey
poults, hatching eggs, pigs, hogs, lambs, sheep, livestock,
calves, and cows are exempt from tax, provided that they are
directly used by the farmer in the direct production of food or
agricultural commodities for sale.

(3) Sales to farmers and to other persons occupationally
engaged in the business of producing food and agricultural
commodities for human, animal, or poultry consumption
(either for sale or for further use in producing such food and
agricultural commodities for sale) of animal and poultry life
to be directly used by the purchaser in the direct production
of food and agricultural commodities.

(4) Sales of animals and poultry to a farmer to be directly
used by the farmer in the direct production of food or
agricultural commodities (either for sale or for further use in
producing such food or commodities for sale) for human,
animal, or poultry consumption are exempt from tax.

(c) Energy Equipment.

(1) Equipment used to modify energy purchased from public
utilities for the production process is exempt if the equipment
is used to modify the utilities for use by exempt equipment.
(2) Equipment used to create energy that could otherwise be
purchased exempt from a public utility for use by exempt
equipment is exempt.
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(3) When any equipment qualifies as essential and integral to
the production process and also is used in an alternative
nonessential and/or nonintegral manner, the exemption shall
only apply to the percentage (%) of use of the equipment used
in the exempt manner.

SECTION 6. (45 1AC 2.2-5-27) {a) Fhe term “Person licensed to
issue a prescription” shall ineltele means only those persons
licensed or registered to fit and/or dispense such devices.

by & person described in paragraph T of this regutation fsubsee-
tion (&) of this section] of a certification th writing that the use
of the medical egtipment stupphies and devices is pecessary to
the ptrchaser it order to correct of to alleviate & condition
brotght abott by thjury to; matfunction of; or removal of a
pottion of the ptrchaser’s bedy:

SECTION 7. (45 IAC 2.2-5-28) (a) Sales of artifictat Hmbs

prosthetic devices which are prescribed by a person licensed
to issue the prescription are exempt from sales and use tax.

(b) The sale to the user of orthopedic devices prescribed by
aperson licensed to issue the prescription are exempt from sales
and use tax.

(c) For purposes of the state gross retail tax, orthopedic
devicesare designed to correct deformities and/or injuries to the
human skeletal system including the spine, joints, bones,
cartilages, ligaments, and muscles.

(d) The sale to the user of dental prosthetic devices prescribed
by a person licensed to issue the prescription are exempt from
sales and use tax.

(e) For the purposes of the state gross retail tax, dental
prosthetic devices are devices used for the replacement of
missing teeth, as by bridges or artificial dentures.

(f) The sale to the user of eyeglasses or contact lenses
prescribed by one licensed to do so is exempted from sales tax.
The exemption to the patient applies whether the item is sold by
the practitioner or by a dispensing optician.

(g) The sale to the user of durable medical equipment,
supplies, or devices prescribed by one licensed to issue such a
prescription are exempt from sales and use tax.

(h) The term “durable medical equipment, supplies or
devices”, as used in this paragraph; section, are those items, the
use of which is directly required to correct or alleviate injury to
malfunction of, or removal of a portion of the purchaser’s body.

SECTION 8. (45 IAC 2.2-5-29) {a)} Rentals of durable
medical equipment, supplies, and devices, described in Regttta-
tion 6-2-5-5-18(a)(626) 45 IAC 2.2-5-28 are exempt from the
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state gross retail tax if the rentals are prescribed by a person
licensed to issue the prescription.

{by The terms “person hcensed to isste prescription” and
“preseribed are defined in Regs: 6-2-5-5-18{a}{010)h ane (2}
H5 A€ 2:2-5-27

SECTION 9. (45 IAC 2.2-5-38) The gross retail tax act exempts
food for human consumption. Primarily the exemption is limited to
sales by grocery stores, supermarkets, and similar type businesses
of items which are commonly known as grocery food.

SECTION 10. (45 IAC 2.2-5-39) (a) Fhe gross retait tax act
speeifies the items which constitute tax exempt Sales of food
and food ingredients for human consumption are exempt
from the state gross retail tax.

(b) A number of items normally sold by grocery stores;
stpermarkets; and stmitar type of businesses are classified in
this regutation 45 A€ 221 under the heading “nontaxable
ttems™ Fhese examptes are for tHustrative ptrposes and are not
intended to be al-inclusive:

“NONTAXABLE HEMS”

Baby Foeds

Bakery Produets

Baking Sota

BotiHon €ubes
Cereal & Cereat Produets
€hocotate (for cooking ptrposes onty)
€otoa

cocontt

Coffee & Coffee Substitutes
Contiments

Cookies

€rackers
Dehydrated Friit & Vegetables
biet Foods

Eggs & Egg Produets

Extracts; Havoring as an thgredient of Food Prodtets
Fish & Fish Protuets

Hoetr

Food Cotoring

Health Foots
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Mustare

Nuts; inctuding salted; bt not chocolate of eandy-coated
Oteomargarine

Otive Sit

Otives

Peantt Butter

Sanewich Spreads

Syfups

Fea

Yegetables & Vegetable Products (Excluding Satad Barsy
Yegetable Jtices

VYegetabte Otls

Yeast

Setre items i the above categories witt be subject to tax if they
are sold in smah guantities and; therefore; are prepared for
immediate eonstmption:
The following items are exempt from sales and use tax if
sold without eating utensils provided by the seller:
(1) Food sold by a seller whose proper primary NAAICS
classification is manufacturing in sector 311, except
subsector 3118 (bakeries).
(2) Food sold in an unheated state by weight or volume as
asingle item.
(3) Bakery items, including bread, rolls, buns, biscuits,
bagels, croissants, pastries, donuts, Danish, cakes, tortes,
pies, tarts, muffins, bars, cookies, and tortillas.

SECTION 11. (45 IAC 2.2-5-40) Fhe gross retait tax act
constmption” exempted by the Act HE 6-25} A number of
tems nermatty sold by grocery stores; stupermarkets; and simitar
type businesses are elassified ir this reguiation 45 A€ 221
Hﬂ&trafrvepurpesesaﬁdareﬁeftebeﬂl-ﬂﬁuwe—

“FAXABLE HFEMS™
Aleohotic Beverages
Candy & Confectionetry
Canttietd Apples
Carametl Coated Popeorn
Chewing Gum
Chocolate Covered Nuts



Emergency Rules

~ ekt {dry or Hetid) Mi
Bietary Stupplements i any form

Water; inctueting minerat; bottled earbonatedt & Soda

The following items are not exempt from sales and use tax:
(1) candy;
(2) alcoholic beverages;
(3) soft drinks;
(4) food sold through a vending machine;
(5) food sold in a heated state or heated by the seller;
(6) two (2) or more food ingredients mixed or combined
by the seller for sale as a single item (other than food that
is only cut, repackaged, or pasteurized by the seller, and
eggs, fish, meat, poultry, and foods containing these raw
animal foods requiring cooking by the consumer as
recommended by the federal Food and Drug Administra-
tion in chapter 3, subpart 3-401.11 of its Food Code so as
to prevent foodborne illnesses); or
(7) food sold with eating utensils provided by the seller,
including plates, knives, forks, spoons, glasses, cups,
napkins, or straws (for purposes of this subdivision, a
plate does not include a container or packaging used to
transport the food).

SECTION 12.451AC 2.2-4-3,451AC 2.2-5-42, 45 1AC 2.2-
5-43, 45 1AC 2.2-5-44, AND 45 IAC 2.2-6-12 ARE TEMPO-
RARILY REPEALED.

SECTION 13. SECTIONS 1 through 12 of this document
expire July 1, 2005.

LSA Document #03-304(E)
Filed with Secretary of State: November 10, 2003, 3:00 p.m.

I ——
TITLE 65 STATE LOTTERY COMMISSION
LSA Document #03-287(E)
DIGEST

Temporarily adds rules concerning pull-tab game number
010. Effective October 16, 2003.

SECTION 1. The name of this pull-tab game is “Pull-Tab
Game Number 010, A Holiday Story”.

SECTION 2. Pull-tab tickets for pull-tab game number
010 shall sell for fifty cents ($0.50) per ticket.

SECTION 3. Pull-tab game number 010 is a match 3 game.

SECTION 4. A pull-tab ticket in pull-tab game number
010 shall contain fifteen (15) play symbols and play symbol
captions arranged in a matrix of five (5) rows and three (3)
columns. Each row shall be covered by a tab. The play
symbols and play symbol captions in pull-tab game number
010 shall consist of the following possible play symbols:
(1) A picture of a bunny
BUNNY

(2) A picture of a lamp
LAMP

(3) A picture of a page of homework
HOMEWORK

(4) A picture of a bull’s eye with a gun
B.B. GUN

(5) A picture of a pair of eyeglasses
GLASSES

(6) A picture of a boy with his tongue stuck to a pole
BOY

(7) A picture of a waiter with serving trays
FA-RA-RA-RA-RA

(8) A picture of a bar of soap
SOAP

SECTION 5. A row on a pull-tab ticket in pull-tab game
number 010 which contains three (3) identical play symbols is
not a match 3 winning row unless all of the following are true:

(1) The play symbols and play symbol captions in the line

are consistent with those specified in SECTION 4 of this

rule [document].

(2) The three (3) play symbols and play symbol captions

in the line are bisected by a green arrow.

(3) The prize amount appears on the left side of the line

in red ink on a yellow box.

SECTION 6. Subject to SECTION 5 of this rule [docu-
ment], the holder of a valid pull-tab ticket for pull-tab game
number 010 containing a match 3 winning row is entitled to
a prize, the amount and the approximate number of which
are as follows for each three million (3,000,000) pull-tab
tickets in pull-tab game number 010:

Matching Play Symbol in  Prize Approximate
Match 3 Winning Row Amount  Number of Prizes
3 pairs of eyeglasses $0.50 167,104

3 B.B. guns $1.00 22,380

3 homeworks $5.00 7,460

3 lamps $10.00 2,984

3 bunnies $100 1,492
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SECTION 7. Atotal of approximately one million (1,000,000)
pull-tab tickets will be initially available for pull-tab game
number 010. The odds of winning a prize in pull-tab game 010
are approximately 1 in 4.98. If additional pull-tab tickets are
made available for this pull-tab game, the approximate number
of each prize shall increase proportionally.

SECTION 8. The last day to claim prizes in pull-tab game
number 010 shall be sixty (60) days after the end of the
game. Game end dates are available on the commission’s
Web site at www.hoosierlottery.com or may be obtained
through the commission’s toll-free customer service number
or from any instant ticket retailer.

LSA Document #03-287(E)
Filed with Secretary of State: October 16, 2003, 12:00 p.m.

TITLE 65 STATE LOTTERY COMMISSION
LSA Document #03-288(E)
DIGEST

Temporarily adds rules concerning instant game number 668.
Effective October 16, 2003.

SECTION 1. The name of this instant game is “Instant
Game Number 668, Lucky Diamonds”.

SECTION 2. Instant tickets in instant game number 668
shall sell for two dollars ($2) per ticket.

SECTION 3. (a) Each instant ticket in instant game
number 668 shall contain twenty-two (22) play symbols and
play symbol captions in the game play data area all con-
cealed under a large spot of latex material. Two (2) play
symbols and play symbol captions shall appear in the area
labeled “WINNING NUMBERS”. Twenty (20) play
symbols and play symbol captions shall appear in the area
labeled “YOUR NUMBERS” arranged in pairs represent-
ing numbers or pictures and prize amounts.

(b) The play symbols and play symbol captions in instant
game number 668, other than those representing prize
amounts, shall consist of the following possible play symbols
and play symbol captions:

@1

ONE

2)2

TWO
33

THR
(4)4

FOR

(5)5
FIV
(6) 6
SIX
M7
SVN
(8)8
EGT
99
NIN
(10) 10
TEN
(11) 11
ELVN
(12) 12
TWLV
(13) 13
THRTN
(14) 14
FORTN
(15) 15
FIFTN
(16) 16
SIXTN
17) 17
SVNTN
(18) 18
EGHTN
(19) 19
NINTN
(20) 20
TWTY
(21) A picture of a diamond shape
WIN
(22) A picture of a diamond stone
WIN ALL

(c) The play symbols and play symbol captions represent-
ing prize amounts in instant game number 668 shall consist
of the following possible play symbols and play symbol
captions:

(1) $2.00

TWO

(2) $3.00

THREE
(3) $4.00
FOUR
(4) $5.00
FIVE
(5) $10.00
TEN
(6) $20.00
TWENTY
(7) $50.00
FIFTY
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(8) $100
ONE HUN
(9) $500
FIVE HUN
(10) $1,000
ONE THOU
(11) $10,000
TEN THOU

SECTION 4. The holder of a ticket in instant game number
668 shall remove the latex material covering the twenty-two
(22) play symbols and play symbol captions. If one (1) or more
of “YOUR NUMBERS” match either of the “LUCKY NUM-
BERS”, the holder is entitled to the prize amount paired with
the matched number. If the play symbol of a picture of a
diamond shape with the play symbol caption “WIN” isexposed
in the “YOUR NUMBERS?” area, the player is automatically
entitled to the paired prize amount. If the play symbol of a
picture of a diamond stone with the play symbol caption “WIN
ALL” is exposed in the “YOUR NUMBERS” area, the player
is automatically entitled to all paired prize amounts. The
number of matches, paired prize amount play symbols, total
prize amounts, and number of winners in instant game number
668 are as follows:

Number of Matches and Approximate

Paired Prize Amount Play  Total Prize  Number of
Symbols Amount Winners
1-$2.00 $2 300,000
2-%2.00 $4 105,000
1-$4.00 $4 105,000
1-%$2.00 + 1 - $3.00 with $5 45,000
diamond shape

1-$5.00 $5 45,000
5-%2.00 $10 30,000
2-$5.00 $10 7,500
3-%2.00 + 1 - $4.00 with $10 7,500
diamond shape

1-$10.00 $10 15,000
3-$5.00 $15 15,000
5-$3.00 $15 15,000
10 - $2.00 with diamond $20 7,500
stone

5-$4.00 $20 7,500
2 —$10.00 $20 7,500
1-3$20 $20 7,500
10 — $5.00 with diamond $50 1,000
stone

3-%$10.00 + 1 — $20.00 with $50 1,000
diamond shape

1-$50 $50 1,000
10 - $10.00 with diamond $100 250
stone

8 —$10.00 + 1 — $20.00 with $100 250
diamond shape

2 —$50.00 $100 125
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1-$100 $100 125
10 — $50.00 + diamond stone $500 12
1-$500 $500 12
10 — $100 with diamond $1,000 8
stone

1-$1,000 $1,000 8
1-$10,000 $10,000 8

SECTION 5. (a) There shall be approximately three
million (3,000,000) instant tickets initially available in
instant game number 668.

(b) The odds of winning a prize in instant game number
668 are approximately 1 in 4.14.

(c) All reorders of tickets for instant game number 668
shall have the same:
(1) prize structure;
(2) number of prizes per prize pool of one hundred
twenty thousand (120,000); and
(3) odds;
as contained in the initial order.

SECTION 6. The last day to claim a prize in instant game
number 668 is October 31, 2004.

SECTION 7. This document expires November 30, 2004.

LSA Document #03-288(E)
Filed with Secretary of State: October 16, 2003, 12:00 p.m.

TITLE 65 STATE LOTTERY COMMISSION
LSA Document #03-289(E)
DIGEST

Temporarily adds rules concerning instant game number 669.
Effective October 16, 2003.

SECTION 1. The name of this instant game is “Instant
Game Number 669, Queen of Hearts”.

SECTION 2. Instant tickets in instant game number 669
shall sell for two dollars ($2) per ticket.

SECTION 3. (a) Each instant ticket in instant game
number 669 shall contain twenty-four (24) play symbols
and play symbol captions in the game play data area all
concealed under a large spot of latex material. There shall
be eight (8) separate and independent games labeled
“HAND 17, “ HAND 27, “HAND 3", “HAND 4”, “HAND
5”7, “HAND 67, “HAND 77, and “HAND 87, respectively.
Each game shall contain one (1) play symbol and play
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symbol caption representing a playing card in the area (7) $20.00
labeled “YOUR CARD” and shall contain one (1) play TWENTY
symbol and play symbol caption representing a playing (8) $50.00
card in the area labeled “DEALER’S CARD”. Each game FIFTY
shall contain a play symbol and play symbol caption (9) $100
representing a prize amount. ONE HUN
10) $200
(b) The play symbols and play symbol captions, other ( T)WO HUN
that [sic., than] those representing prize amounts, shall (11) $1,000
consist of the following possible play symbols and play ONE THOU
symbol captions: (12) $12,000
1) 2 TLV THOU
TWO
) 3 SECTION 4. (a) The holder of an instant ticket in instant
THR game number 669 shall remove the latex material covering the
3) 4 twenty-four (24) play symbols and play symbol f:aptions. Ifthe
FOR play symbol and pla_y symbol caption exposed in the “YOUR
@) 5 CARD” area hasa hlgher value than the play symbol and play
EIV symbol caption exposed in the “DEALER’S CARD” area, the
5) 5 holder is entitled to the corresponding prize amount for that
SIX game. If a play symbol representing a picture of a “QUEEN”"
isexposed in the “YOUR CARD” area, the holder is entitled to
(6) U double the corresponding prize amount. Play symbols and play
SVN symbol captions representing playing cards are valued in
) 8 descending order with aces as the high cards and face cards
EGT valued at ten (10).
®) 9
NIN (b) The number of winning plays and the associated prize
9) 10 amount play symbols, total prize amounts, and approxi-
TEN mate number of winners in instant game number 669 are as
(10) ] follows: )
ICK o _ Approximate
(11) Q Number of Winning Total Prize Number of
DBL Games and Play Symbols Amount Winners
(12) K 1-%$2.00 $2 315,000
KNG 1-$4.00 $4 210,000
1-%$2.00+1-%3.00 $5 45,000
(13) A 1-$5.00 $5 45,000
ACE 1-$2.00 with queen + 3 — $10 30,000
(c) The play symbols and play symbol captions of prize TZ_'%OE,_OO with queen $10 15,000
amounts shall consist of the following possible play symbols 1-$10.00 $10 15,000
and play symbol captions: 5-$3.00 $15 15,000
(1) $2.00 1-$15.00 $15 15,000
TWO 6 —$2.00 + 2 —$4.00 $20 7,500
(2) $3.00 1-$2.00 + 1 — $4.00 with $20 7,500
THREE queen + 2 - $5.00
(3) $4.00 4 - $5.00 $20 7,500
FOUR 1-$20.00 $20 7,500
(4) $5.00 6 —$5.00 + 2 — $10.00 $50 375
FIVE 1-$10.00 + 1-$20.00 with ~ $50 375
(5) $10.00 queen
TEN 1-$50 $50 375
(6) $15.00 6 — $10.00 + 2 — $20.00 $100 300
FIFTEEN 5 - $20.00 $100 300
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1-$100 $100 300
5-$100 $500 20
6 - $100 + 2 — $200 $1,000 18
1-$1,000 $1,000 18
1-$12,000 $12,000 9

SECTION 5. (a) There shall be approximately three
million (3,000,000) instant tickets initially available in
instant game number 669.

(b) The odds of winning a prize in instant game number
669 are approximately 1 in 4.07.

(c) All reorders of tickets for instant game number 669
shall have the same:
(1) prize structure;
(2) number of prizes per prize pool of one hundred
twenty thousand (120,000); and
(3) odds;
as contained in the initial order.

SECTION 6. The last day to claim a prize in instant game
number 669 is October 31, 2004.

SECTION 7. This document expires November 30, 2004.

LSA Document #03-289(E)
Filed with Secretary of State: October 16, 2003, 12:00 p.m.

TITLE 65 STATE LOTTERY COMMISSION
LSA Document #03-290(E)
DIGEST

Temporarily adds rules concerning instant game number 670.
Effective October 16, 2003.

SECTION 1. The name of this instant game is “Instant
Game Number 670, $250 Christmas Club”.

SECTION 2. Instant tickets in instant game number 670
shall sell for one dollar ($1) per ticket.

SECTION 3. (a) Each instant ticket in instant game
number 670 shall contain fourteen (14) play symbols and
play symbol captions in the game play data area all con-
cealed under a large spot of latex material. Two (2) play
symbols and play symbol captions shall appear in the area
labeled “WINNING NUMBERS”. Twelve (12) play symbols
and play symbol captions shall appear in the area labeled
“YOURNUMBERS” and be arranged in pairs representing
numbers and prize amounts.
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(b) The play symbols and play symbol captions in instant
game number 670, other than those representing prize
amounts, shall consist of the following possible play symbols
and play symbol captions:

L1

ONE

22

TWO
3)3
THR
(4)4
FOR
(5)5
FIv
(6)6
SIX
M7
SVN
8)8
EGT
99
NIN
(10) 10
TEN
(11)11
ELV
(12) 12
TLV

(c) The play symbols and play symbol captions represent-
ing prize amounts in instant game number 670 shall consist
of the following possible play symbols and play symbol
captions:
(1) $1.00
ONE

(2) $2.00
TWO

(3) $3.00
THREE

(4) $5.00
FIVE

(5) $10.00
TEN

(6) $20.00
TWENTY

(7) $30.00
THIRTY

(8) $50.00
FIFTY

(9) $100
ONE HUN

(10) $250
TWOHUNFTY

SECTION 4. The holder of a ticket in instant game
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number 670 shall remove the latex material covering the
fourteen (14) play symbols and play symbol captions. If one
(1) or more of “YOUR NUMBERS” match either of the
“WINNING NUMBERS?”, the holder is entitled to the prize
amount paired with the matched number. The matched
prize play symbols, prize amounts, and number of winners
in instant game number 670 are as follows:
Approximate

Prize Number of
Matched Prize Symbol Amount Winners
1-$1.00 $1 571,200
2-%$1.00 $2 108,800
1-$2.00 $2 95,200
3-%$1.00+1-%$2.00 $5 54,400
1-$1.00+2-%$2.00 $5 27,200
1-$2.00+1-%3.00 $5 13,600
1-$5.00 $5 13,600
1-$1.00+2-%$2.00+1- $10 6,800
$5.00
1-$200+1-%$3.00+1- $10 6,800
$5.00
2-$5.00 $10 6,800
1-$10.00 $10 6,800
2 —$5.00 + 2 - $10.00 $30 6,800
1-$30.00 $30 6,800
3-%$10.00 + 1 - $20.00 $50 680
1-$10.00 + 2 - $20.00 $50 680
1-$50.00 $50 340
3-$50.00 + 1 - $100 $250 170
1-$50.00 + 2 - $100 $250 170
1-$250 $250 136

SECTIONS. (a) There shall be approximately four million
(4,000,000) instant tickets initially available in instant game
number 670.

(b) The odds of winning a prize in instant game number
670 are approximately 1 in 4.40.

(c) All reorders of tickets for instant game number 670
shall have the same:
(1) prize structure;
(2) number of prizes per prize pool of two hundred forty
thousand (240,000); and
(3) odds;
as contained in the initial order.

SECTION 6. The last day to claim a prize in instant game
number 670 is October 31, 2004.

SECTION 7. This document expires November 31, 2004.

LSA Document #03-290(E)
Filed with Secretary of State: October 16, 2003, 12:00 p.m.
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TITLE 65 STATE LOTTERY COMMISSION
LSA Document #03-291(E)
DIGEST

Temporarily adds rules concerning instant game number 708.
Effective October 16, 2003.

SECTION 1. The name of this instant game is “Instant
Game Number 708, Season’s Greetings”.

SECTION 2. Instant tickets in instant game number 708
shall sell for five dollars ($5) per ticket.

SECTION 3. (a) Each instant ticket in instant game number
708 shall contain seventy-five (75) play symbols and play
symbol captions in the game play dataareaall concealed under
a large spot of latex material. There shall be twenty-five (25)
separate and independent games labeled “GAME 17, “GAME
2”,“GAME 3”,“GAME4”,“GAME5”, “GAME 6", “GAME
77, “GAME 8”, “GAME 9”, “GAME 10", “GAME 117",
“GAME 12”7, “GAME 137, “GAME 14”, “GAME 15",
“GAME 16”, “GAME 17", “GAME 18", “GAME 197,
“GAME 207, “GAME 217, “GAME 22”, “GAME 23",
“GAME 24”, “GAME 25", respectively. Each game shall
contain three (3) play symbols and play symbol captions
representing pictures and a prize amount.

(b) The play symbols and play symbol captions, other
that [sic., than] those representing prize amounts, shall
consist of the following possible play symbols and play
symbol captions:
(1) A symbol representing a picture of a stocking
STKNG

(2) A symbol representing a picture of a snowman
SNMAN

(3) A symbol representing a picture of a mitten
MITTEN

(4) A symbol representing a picture of a wreath
WREATH

(5) A symbol representing a picture of earmuffs
EARMF

(6) A symbol representing a picture of a stocking hat
HAT

(7) A symbol representing a picture of a Christmas tree
TREE

(8) A symbol representing a picture of a drum
DRUM

(9) A symbol representing a picture of a sleigh
SLEIGH

(10) A symbol representing a picture of a candle
CANDLE

(11) A symbol representing a picture of a [sic., an]

ornament
ORMNT
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(12) A symbol representing a picture of a horn
HORN

(13) A symbol representing a picture of a gingerbread

cookie
GBMAN

(14) A symbol representing a picture of a candy cane
CANE

(15) A symbol representing a picture of a bag of toys
TOYS

(16) A symbol representing a picture of holly with berries
HOLLY

(17) A symbol representing a picture of a bell
BELL

(18) A symbol representing a picture of a reindeer
RNDEER

(19) A symbol of 2X
2TIMES

(20) A symbol of 25X
25TIMES

(c) The play symbols and play symbol captions of prize
amounts shall consist of the following possible play symbols
and play symbol captions:
(1) $1.00
ONE

(2) $2.00
TWO

(3) $3.00
THREE

(4) $5.00
FIVE

(5) $6.00
SIX

(6) $7.00
SEVEN

(7) $10.00
TEN

(8) $15.00
FIFTEEN

(9) $20.00
TWENTY

(10) $25.00
TWY FIVE

(11) $30.00
THIRTY

(12) $35.00
THY FIVE

(13) $40.00
FORTY

(14) $50.00
FIFTY

(15) $75.00
SVTY FIVE

(16) $100
ONE HUN

(17) $200
TWO HUN
(18) $250
TWO FTY
(19) $400
FOUR HUN
(20) $500
FIVE HUN
(21) $1,000
ONE THOU
(22) $2,000
TWO THOU
(23) $2,500
TWY FIVE HUN
(24) $5,000
FIVE THOU
(25) $10,000
TEN THOU
(26) $50,000
FTY THOU

SECTION 4. (a) The holder of an instant ticket in instant
game number 708 shall remove the latex material covering
the seventy-five (75) play symbols and play symbol cap-
tions. If the play symbol and play symbol caption exposed
in each game match each other, the holder is entitled to the
corresponding prize amount for that game. If the play
symbol “2X” is exposed, the holder is entitled to double the
corresponding prize amount. If the play symbol “25X” is
exposed, the holder is entitled to twenty-five (25) times the
corresponding prize amount. A holder may win up to
twenty-five (25) times on a ticket.

(b) The number of winning games and the associated
prize amount play symbols, total prize amounts, and
approximate number of winners in instant game number
708 are as follows:

Total Approximate

Number of Winning Games Prize Number of
and Play Symbols Amount Winners
1-$2.00+1-%3.00 $5 224,400
1-$5.00 $5 204,000
10 - $1.00 $10 20,400
1-$6.00 + 2 -$2.00 $10 10,200
1-$10.00 $10 20,400
5-$1.00 + 1 - $5.00 2 times $15 20,400
1-$15.00 $15 20,400
1-$20.00 $20 10,200
3-$2.00+2-$7.00 $20 10,200
1-$1.00 25 times $25 20,400
1-$25.00 $25 20,400
20 — $1.00 + 1 — $5.00 2 times $30 5,950

6 — $5.00 $30 5,950
1-$30.00 $30 5,950
1-—$2.00 25 times $50 3,570
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1-$15.00 + 1 - $35.00 $50 1,785
1-$40.00 + 1 - $10.00 $50 850
5-$6.00 + 1 —$10.00 2 times $50 850
1-$50.00 $50 3,400
10 -$10.00 $100 1,275
4 —$25.00 $100 2,550
1-$50.00 2 times $100 680
1-$75.00 + 1 - $25.00 $100 595
1-3$100 $100 2,550
25 —$20.00 $500 272
1-$500 $500 255
1-$20.00 25 times + 20— $25.00  $1,000 17
1-$1,000 $1,000 17
5-%$200 $1,000 17
1-$5,000 $5,000 5
20 - $250 $5,000 5
1-$10,000 $10,000 1
25 - $400 $10,000 3

4 - $2,500 $10,000 2
1-$2,000 25 times $50,000 2
1-$50,000 $50,000 2

SECTION 5. (a) There shall be approximately two million
(2,000,000) instant tickets initially available in instant game
number 708.

(b) The odds of winning a prize in instant game number
708 are approximately 1 in 3.30.

(c) All reorders of tickets for instant game number 708
shall have the same:
(1) prize structure;
(2) number of prizes per prize pool of one hundred
twenty thousand (120,000); and
(3) odds;
as contained in the initial order.

SECTION 6. The last day to claim a prize in instant game
number 708 is October 31, 2004.

SECTION 7. This document expires November 30, 2004.

LSA Document #03-291(E)
Filed with Secretary of State: October 16, 2003, 12:00 p.m.

TITLE 65 STATE LOTTERY COMMISSION
LSA Document #03-292(E)
DIGEST

Adds 65 IAC 4-333 concerning instant game number 707.
Effective October 16, 2003.

65 IAC 4-333

SECTION 1. 65 IAC 4-333 IS ADDED TO READ AS
FOLLOWS:

Rule 333. Instant Game 707

65 IAC 4-333-1 Name
Authority: 1C 4-30-3-7; IC 4-30-3-9
Affected: 1C 4-30

Sec. 1. The name of this instant game is “Instant Game
Number 707, Casino 7°s”. (State Lottery Commission; 65 IAC
4-333-1; emergency rule filed Oct 16, 2003, 2:45 p.m.: 27 IR
891)

65 IAC 4-333-2 Ticket price
Authority: 1C 4-30-3-7; IC 4-30-3-9
Affected: 1C 4-30

Sec. 2. Instant tickets in instant game number 707 shall
sell for seven dollars ($7) per ticket. (State Lottery Commis-
sion; 65 IAC 4-333-2; emergency rule filed Oct 16, 2003, 2:45
p.m.: 27 IR 891)

65 IAC 4-333-3 Instant ticket layout
Authority: 1C 4-30-3-7; IC 4-30-3-9
Affected: 1C 4-30

Sec. 3. (a) Each instant ticket in instant game number 707
shall contain forty (40) play symbols and play symbol
captions arranged among seven (7) separate and independ-
ent games each concealed under a spot of latex material.

(b) The game on the upper right side of each instant ticket
shall be labeled “1”” and shall contain six (6) play symbols
and play symbol captions representing prize amounts.

(c) The game in the upper left side of each instant ticket
shall be labeled “2” and shall contain six (6) play symbols
and play symbol captions arranged in a matrix of two (2)
rows and three (3) columns. The rows shall be labeled
“ROW 1” and “ROW 27, respectively. The first column
shall be labeled “YOURS”, the second column shall be
labeled “THEIRS”, and the last column shall be labeled
“PRIZE".

(d) The game across from “2” on each instant ticket shall
be labeled “3” and shall contain ten (10) play symbols and
play symbol captions. Nine (9) play symbols and play
symbol captions representing numbers shall be arranged in
a matrix of three (3) rows and three (3) columns. One (1)
play symbol and play symbol caption representing a prize
amount shall appear in the “PRIZE” box.

(e) The game below game “2” on each instant ticket shall
be labeled “4” and shall contain seven (7) play symbols and
play symbol captions. Six (6) play symbols and play symbol
captions representing pictures of objects shall be arranged
in a matrix of three (3) rows and two (2) columns. One (1)
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play symbol and play symbol caption representing a prize
amount shall appear in the “PRIZE” box.

(F) The game below game “3” on each instant ticket shall
be labeled “5”” and contain three (3) play symbols and play
symbol captions, two (2) of which represent numbers. The
third play symbol and play symbol caption shall represent
a prize amount and appear in the box labeled “PRIZE”.

(9) The game below game “4” on each instant ticket shall
be labeled “6” and shall contain one (1) play symbol and
play [sic., symbol] caption in the “FAST WIN” area.

(h) The game below game “5” on each instant ticket shall
be labeled “7” and shall contain seven (7) play symbols and
play symbol captions. One (1) play symbol and play symbol
caption representing a number shall appear in the small
box labeled “LUCKY NUMBER?”. Six (6) play symbols and
play symbol captions shall appear in the large box labeled
“YOUR NUMBERS” and be arranged in pairs of numbers
and prize amounts. (State Lottery Commission; 65 IAC 4-333-
3; emergency rule filed Oct 16, 2003, 2:45 p.m.: 27 IR 891)

65 IAC 4-333-4 Play symbols and play symbol captions
Authority: 1C 4-30-3-7; IC 4-30-3-9
Affected: 1C 4-30

Sec. 4. (a) The play symbols and play symbol captions
representing prize amounts shall consist of the following
possible play symbols and play symbol captions:
(1) $1.00
ONE

(2) $2.00
TWO

(3) $3.00
THREE

(4) $4.00
FOUR

(5) $5.00
FIVE

(6) $6.00
SIX

(7) $7.00
SEVEN

(8) $10.00
TEN

(9) $17.00
SEVENTEEN

(10) $20.00
TWENTY

(11) $30.00
THIRTY

(12) $40.00
FORTY

(13) $70.00
SEVENTY

(14) $100
ONE HUN
(15) $200
TWO HUN
(16) $700
SVN HUN
(17) $1,000
ONE THOU
(18) $77,000
SVT SVN THOU

(b) The play symbols and play symbol captions appearing
ingames “2”,“3”,“5”, and “7”, other than those represent-
ing prize amounts, shall consist of the following possible
play symbols and play symbol captions:

M1

ONE

(29)2

TWO
3)3
THREE
(4)4
FOUR
(5)5
FIVE
(6) 6
SIX
N7
SEVEN
(8)8
EIGHT
9)9
NINE

(c) The play symbols and play symbol captions appearing
in game “4”, other than those representing prize amounts,
shall consist of the following possible play symbols and play
symbol captions:
(1) A picture of a stack of dollar bills
MONEY

(2) A picture of a money bag
MNYBG

(3) A picture of a pot of gold
PTGLD

(4) A picture of a gold bar
GOLD

(5) A picture of stacks of coins
COINS

(6) A picture of a circle around a dollar sign
COIN

(7) A picture of a crown
CROWN

(8) A picture of a rabbit’s foot
RBTFT

(9) A picture of a horseshoe
SHOE
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(10) A picture of a star
STAR

(11) A picture of a diamond
DIMND

(12) A picture of a dollar sign
DLRSN

(d) The play symbols and play symbol captions appearing
in the “FAST WIN” area of game “6” shall consist of the
following possible play symbols and play symbol captions:

(1) TRY AGAIN

(2) $17.00

SEVENTEEN
(State Lottery Commission; 65 IAC 4-333-4; emergency rule
filed Oct 16, 2003, 2:45 p.m.: 27 IR 892)

65 IAC 4-333-5 How to play
Authority: 1C 4-30-3-7; IC 4-30-3-9
Affected: I1C 4-30

Sec. 5. (a) The holder of a ticket in instant game number
707 shall remove the latex material covering the forty (40)
play symbols and play symbol captions.

(b) If three (3) matching play symbols and play symbol
captions are exposed in game “1”, the holder is entitled to
the matched prize amount.

(c) If the number in the “YOURS” column is higher than
the number inthe “THEIRS” column in either row in game
“2”, the holder is entitled to the prize exposed for that row.

(d) If three (3) play symbols and play symbol captions
representing the number seven (7) are exposed in any
vertical, horizontal, or diagonal line in the game “3” matrix,
the holder is entitled to a prize in the amount set forth in
the “PRIZE” box.

(e) If three (3) matching play symbols and play symbol
captions are exposed in game “4”, the holder is entitled to
a prize in the amount set forth in the “PRIZE” box.

(f) If two (2) play symbols and play symbol captions
representing the number seven (7) are exposed in game “5”,
the holder is entitled to a prize in the amount set forth in
the “PRIZE” box.

(9) If the play symbol and play symbol caption associated
with seventeen dollars is exposed in the “FAST WIN” area
of game “6,” the holder is entitled to a prize of seventeen
dollars ($17).

(h) If, in game “7”, one (1) or more of the play symbols
and play symbol captions in the “YOUR NUMBERS” box
match the play symbol and play symbol caption in the
“LUCKY NUMBER” box, the holder is automatically
entitled to the paired prize amount(s). (State Lottery Com-
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mission; 65 IAC 4-333-5; emergency rule filed Oct 16, 2003,
2:45 p.m.: 27 IR 893)

65 IAC 4-333-6 Prizes
Authority: 1C 4-30-3-7; IC 4-30-3-9
Affected: 1C4-30

Sec. 6. The number of winning plays, prize amounts, and
approximate number of winners in instant game number
707 are as follows:

Approximate

Number of Winning Plays and Prize Number
Prize Amount Play Symbols Amount of Winners
1-%$2.00+1-$5.00 $7 62,400
1-$1.00 + 3-$2.00 $7 62,400
1-$7.00 $7 31,200
2-$5.00 $10 62,400
1-$10.00 $10 62,400
7-%2.00 $14 31,200
2-$7.00 $14 15,600
1-%$4.00 +1-%$10.00 $14 15,600
1-$17.00 (“FAST WIN”) $17 31,200
1-$7.00 +1-%$10.00 $17 15,600
1-$17.00 $17 15,600
8 - $5.00 $40 2,600
4 -$10.00 $40 2,600
1-$40.00 $40 2,600
1-$5.00+8-%$6.00+1-%17.00 $70 8,996
(“FAST WIN”)

7-$10.00 $70 8,840
1-$70.00 $70 8,840
5-$20.00 + $17.00 (“FAST $117 650
WIN”)

1-$7.00 +2-$10.00 + 3 - $117 650
$30.00

1-$3.00 +1-$17.00 (“FAST $700 455
WIN”) + 4 -$20.00 + 2 — $100 +

2 -$200

7-$100 $700 455
1-$700 $700 455
1-$1,000 $1,000 10

7 -$1,000 $7,000 4
1-$77,000 $77,000 2

(State Lottery Commission; 65 IAC 4-333-6; emergency rule
filed Oct 16, 2003, 2:45 p.m.: 27 IR 893)

65 IAC 4-333-7 Number of ticket; odds; reorders
Authority: 1C 4-30-3-7; IC 4-30-3-9
Affected: 1C 4-30

Sec. 7. (a) There shall be approximately one million five
hundred (1,500,000) [sic.] instant tickets initially available
in instant game number 707.

(b) The odds of winning a prize in instant game number
707 are approximately 1 in 3.52.
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(c) All reorders of tickets for instant game number 707
shall have the same:

(1) prize structure;

(2) number of prizes per prize pool of one hundred

twenty thousand (120,000); and

(3) odds;
as contained in the initial order. (State Lottery Commission;
65 IAC 4-333-7; emergency rule filed Oct 16, 2003, 2:45 p.m.:
27 IR 893)

65 IAC 4-333-8 Last day to claim prizes
Authority: I1C 4-30-3-7; IC 4-30-3-9
Affected: I1C4-30

Sec. 8. Players will have up to sixty (60) days from the end
of instant game 707 within which to claim their prizes. End
of game and last day to claim dates are available from any
retailer who sells lottery tickets, through the commission’s
customer service number, 1-800-955-6886, and on its Web
site, www.hoosierlottery.com. Any prizes not claimed by
that date are forfeited. (State Lottery Commission; 65 IAC 4-
333-8; emergency rule filed Oct 16, 2003, 2:45 p.m.: 27 IR
894)

LSA Document #03-292(E)
Filed with Secretary of State: October 16, 2003, 2:45 p.m.

TITLE 65 STATE LOTTERY COMMISSION
LSA Document #03-295(E)
DIGEST

Temporarily adds rules concerning instant game number 671.
Effective October 29, 2003.

SECTION 1. The name of this instant game is “Instant
Game Number 671, Holiday Spectacular”.

SECTION 2. Instant tickets in instant game number 671
shall sell for twenty dollars ($20) per ticket.

SECTION 3. (a) Each instant ticket in instant game
number 671 shall contain sixty-one (61) play symbols and
play symbol captions arranged among five (5) separate and
independent games each concealed under a spot of latex
material. The games shall be labeled “GAME 1", “GAME
2”7, “GAME 3”, “GAME 4”, and “GAME 5”, respectively.
The games shall be arranged as follows:

(1) “GAME 1” shall contain nine (9) play symbols and

play symbol captions representing pictures and arranged

in a matrix of three (3) rows and three (3) columns. One

(1) play symbol and play symbol caption representing a

prize amount shall appear in the area labeled “PRIZE”.

Indiana Register, Volume 27, Number 3, December 1, 2003

894

(2) “GAME 2” shall contain four (4) play symbols and
play symbol captions representing prize amount arranged
in a matrix of two (2) rows and two (2) columns. The
matrix shall be labeled “YOUR AMOUNTS”. One (1)
play symbol and play symbol caption representing a prize
amount shall be located in the area labeled “LUCKY
AMOUNT™.

(3) “GAME 3” shall contain two (2) play symbols and
play symbol captions representing pictures.

(4) “GAME 4” shall contain a legend surrounded by
eighteen (18) play symbols and play symbol captions
arranged in a matrix of six (6) rows labeled “PLAY 17,
“PLAY 27, “PLAY 37, “PLAY 4”, “PLAY 5”, and
“PLAY 6”.

(5) “GAME 5” shall contain twenty-four (24) play
symbols and play symbol captions appearing in the area
labeled “YOUR NUMBERS” arranged in pairs repre-
senting numbers and prize amounts. Two (2) play sym-
bols and play symbol captions representing numbers shall
appear in the area labeled “WINNING NUMBERS”.

(b) The play symbols and play symbol captions in
“GAME 17, other than those representing prize amounts,
shall consist of the following possible play symbols and play
symbol captions:

(1) X

XXX
(2) A picture of a snowflake
SNO

(c) The play symbols and play symbol captions in
“GAME 3” and “GAME 4”, other than those representing
prize amounts, shall consist of the following possible play
symbols and play symbol captions:
(1) A picture of a tree
TREE

(2) A picture of a gift box
GIFT

(3) A picture of a wreath
WRTH

(4) A picture of a star
STAR

(5) A picture of a stocking
STKG

(6) A picture of a candy cane
CNDY

(7) A picture of a bell
BELL

(8) A picture of a candle
CNDL

(9) A picture of a horn
HORN

(d) The play symbols and play symbol captions in
“GAME 57, other than those representing prize amounts,



Emergency Rules

(e) The play symbols and play symbol captions representing
prize amounts and appearing in “GAME 1”7, “GAME 27,

shall consist of the following possible play symbols and play (5) $25.00
symbol captions: TWY FIVE
@1 (6) $50.00
ONE FIFTY
2)2 (7) $100
TWO ONE HUN
3)3 (8) $500
THREE FIV HUN
(4)4 (9) $1,000
FOUR ONE THO
(5)5 (10) $10,000
FIVE TEN THOU
(6) 6 (11) $100,000
SIX ONE HUN THOU
M7 (12) $250,000
SEVEN TWHWFY THOU
8) 8
( 3EIGHT SECTION 4. (a) The holder of a ticket in instant game
9)9 number 671 shall remove the latex material covering the
NINE sixty-one (61) play symbols and play symbol captions.
(10) 11 Winning plays exposed are as follows:

ELEVN (1) In“GAME 17, if three (3) play symbols of a picture of
(11) 12 a “snowflake” are exposed in a row, column, or diagonal,
TWLV the holder is entitled to the prize in the “PRIZE” area.
(12) 13 (2) In “GAME 27, if any of “YOUR AMOUNTS” match

THRTN the “LUCKY AMOUNT?”, the holder is entitled to the
(13) 14 matched prize amount.
FORTN (3) In “GAME 37, if two (2) matching play symbols and
(14) 15 play symbol captions are exposed, the holder is automati-
FIFTN cally entitled to fifty dollars ($50).
(15) 16 (4) In “GAME 47, if at least three (3) matching play
SIXTN symbols and play symbol captions representing pictures
(16) 17 of objects are exposed in “PLAY 17, “PLAY 2”, “PLAY
SNTN 3”7, “PLAY 47, “PLAY 57, and “PLAY 6”, the holder is
(17) 18 entitled to the corresponding prize(s) on the legend. and
EGTN (5) In “GAME 57, if any of the play symbols or play
(18) 19 symbol captions in the “YOUR NUMBERS” area match
NINTN either of the play symbols and play symbol captions in the
(19) 20 “WINNING NUMBERS” area, the holder is entitled to
TWTY the paired prize amount. If the play symbol “10X” is
(20) 10X exposed in the “YOUR NUMBERS” area, the holder is
WIN = 10X entitled to ten (10) times the amount exposed.

(b) The prize amounts and number of winners in instant

game number 671 are as follows:

“GAME 3”, “GAME 4”, and “GAME 5” shall consist of the ~ Number of Winning Prize  Approximate Num-
following possible play symbols and play symbol captions: Play Symbols Amount ber of Winners
(1) $2.00 1-%20.00 $20 93,600
TWO 1 - $2.00 with 10X $20 93,600
(2) $5.00 1-%$25.00 $25 93,600
FIVE 5-$10.00 $50 49,400
(3) $10.00 2 -$25.00 $50 49,400
TEN 1 - $5.00 with 10X $50 49,400
(4) $20.00 1-$50.00 $50 49,400
TWENTY 1 - $10.00 with 10X $100 15,925
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4 - $25.00 $100 15,925
1-$100.00 $100 15,925
8-$10.00+1-$20.00+  $500 715
14 - $25.00 + 1 — $50.00

5 - $100.00 $500 715
1-$500.00 $500 715
1-$1,000 $1,000 65
1-$10,000 $10,000 26
1-$100,000 $100,000 2

1 - $250,000 $250,000 3

SECTION 5. (a) There shall be approximately one million
five hundred thousand (1,500,000) instant tickets initially
available in instant game number 671.

(b) The odds of winning a prize in instant game number
671 are approximately 1 in 2.95.

(c) All reorders of tickets for instant game number 671
shall have the same:
(1) prize structure;
(2) number of prizes per prize pool of one hundred
twenty thousand (120,000); and
(3) odds;
as contained in the initial order.

SECTION 6. The last day to claim a prize in instant game
number 671 is October 31, 2004.

SECTION 7. This document expires November 30, 2004.

LSA Document #03-295(E)
Filed with Secretary of State: October 29, 2003, 2:30 p.m.

TITLE 71 INDIANA HORSE RACING
COMMISSION

LSA Document #03-293(E)
DIGEST

Amends 71 IAC 12-2-15 concerning allocation of riverboat
gambling admissions tax revenue. Effective October 20, 2003.

71 1AC 12-2-15

SECTION 1. 71 1AC 12-2-15, AS AMENDED AT 26 IR 2387,
SECTION 22, IS AMENDED TO READ AS FOLLOWS:

71 1AC 12-2-15 Allocation of riverboat gambling admis-

sions tax revenue
Authority: IC 4-31-3-9; IC 4-33-12-6
Affected: 1C 4-31-11-10

Sec. 15. (a) An association must be racing live in order to be
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eligible to receive distributions of riverboat gambling admis-
sions tax revenue pursuant to this section.

(b) The commission shall allocate the riverboat gambling
admissions tax revenue distributed to the commission by the
treasurer of state pursuant to IC 4-33-12-6 as follows:

(1) Twenty percent (20%) divided between the standardbred

breed development fund, thoroughbred breed development

fund, and quarter horse breed development fund as estab-
lished by the commission under 1C 4-31-11-10 as follows:
(A) Forty-eight (48%) to standardbred breed development.
(B) Forty-eight (48%) to thoroughbred breed development;
and
(C) Four (4%) to quarter horse breed development.

(2) Forty percent (40%) to purses for the benefit of horsemen,
which shall be divided forty-nine percent (49%) to standard-
bred purses, forty-nine percent (49%) to thoroughbred purses,
and two percent (2%) to quarter horse purses. If more than
one (1) track races a [sic.] standardbreds or thoroughbreds,
purses for that breed shall be divided to the purse accounts of
the tracks in question proportionally based upon the number
of live race dates for that breed. If more than one (1) track
races quarter horses, purses for that breed shall be divided to
the purse accounts of the tracks in question proportionally
based upon the number of live races for that breed. To the
extent practical, the revenue received under this subsection
shall be distributed as purses for the benefit of horsemen in
the year in which the revenue is received.

(3) In a year in which only one (1) association conducts live

pari-mutuel racing, forty percent (40%) shall go to the

association after the first five hundred thousand ($500,000)
is distributed as follows:
(A) Two hundred thousand ($200,000) to the thoroughbred
development fund.
(B) Two hundred thousand ($200,000) to the standardbred
development fund.
(C) One hundred thousand ($100,000) to the quarter horse
development fund.

Such revenue may be used by the association for purses,

promotions, and routine operations of the race track. Pro-

vided, however, that such monies shall not be used for long
term capital investment or construction.

(4) Inayear in which more than one (1) association conducts

live pari-mutuel racing, forty percent (40%) to the associa-

tions, which shall be divided proportionatty based on the totat
ptirses; trrespective of any breed eonsiderations; generated by
A) Live handle at track:
{B) tive hande at satetite facthities:

Notwithstanding the abeve formula; in calendar year 2003;

the forty percent (40%) shall be divided equally between

associations if each association races & minimtm of twenty

+
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{20y days each of both thereughbred and standardbred:
calendar year 2064, ene-half (¥4 of the forty percent (46%;)
shal be divided equaty between associations if each associa-
tiorr races an extended race meet of both therotghbred and
standardbred Fhe other half of the forty percent (40%) shalt
be divided proportionally based on total purses as deseribed
above: and thoroughbred/quarter horse as defined by 71
IAC 1-1-41.5and 71 IAC 1.5-1-37.5.

{e) Stubdivision (b)}(4) expires on December 31, 2664
(Indiana Horse Racing Commission; 71 IAC 12-2-15; emer-
gency rule filed Mar 9, 1994, 2:50 p.m.: 17 IR 1629; emergency
rule filed Mar 25, 1996, 10:15 a.m.: 19 IR 2090; emergency
rule filed Feb 13, 1998, 10:00 a.m.: 21 IR 2423; emergency
rule filed Dec 22,1999, 4:13 p.m.: 23 IR 1113, eff Dec 15, 1999
[IC 4-22-2-37.1 establishes the effectiveness of an emergency
rule upon filing with the secretary of state. LSA Document #99-
269(E) was filed with the secretary of state on December 22,
1999]; readopted filed Oct 30, 2001, 11:50 a.m.: 25 IR 899;
emergency rule filed Nov 29, 2001, 1:20 p.m.: 25 IR 1189;
emergency rule filed Sep 27, 2002, 2:31 p.m.: 26 IR 394;
emergency rule filed Feb 21, 2003, 4:15 p.m.: 26 IR 2387;
emergency rule filed Oct 20, 2003, 9:35 a.m.: 27 IR 896)

LSA Document #03-293(E)
Filed with Secretary of State: October 20, 2003, 9:35 a.m.

TITLE 327 WATER POLLUTION CONTROL
BOARD

LSA Document #03-299(E)
DIGEST

Temporarily amends provisions at 327 IAC 5-4-3 and adds
provisions at 327 IAC 15-15. Authority: IC 4-22-2-37.1(a)(14).
NOTE: The original emergency document, LSA Document #03-
127(E), as printed at 26 IR 3066, effective May 14, 2003,
expires August 12, 2003. The first extension, LSA Document
#03-223(E), as printed at 26 IR 3892, effective August 11, 2003,
expires November 9, 2003. Effective November 10, 2003.
Expires February 7, 2004.

SECTION 1. (327 IAC 5-4-3) (a) Concentrated animal
feeding operations are point sources stibject to the that require
NPDES permit program permits for discharges or potential
discharges. Once an operation is defined as a CAFO
SECTION, the NPDES requirements for CAFOs apply with
respect to all animals in confinement at the operation and
all manure, litter, and process wastewater generated by
those animals or the production of those animals, regardless
of the type of animal. Except as provided in subsection (d),
all CAFO owners or operators must seek coverage under
either an individual NPDES permit or a general NPDES
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permit under 327 IAC 15-15.

(b) The following definitions apply throughout this rule:
(1) “Animal confinement area” means the areas of the
facility where animals are housed. It includes, but is not
limited to, the following areas:
(A) Open lots.
(B) Housed lots.
(C) Feedlots.
(D) Confinement houses.
(E) Stall barns.
(F) Free stall barns.
(G) Milk rooms.
(H) Milking center.
(1) Cowyards.
(J) Barnyards.
(K) Medication pens.
(L) Walkers.
(M) Animal walkways.
(N) Stables.
& (2) “Animal feeding operation” or “AFO” means the
following:
(A) A lot or facility where the following conditions are
met;
A (i) Animals, other than aquatic animals, that have
been, are, or will be stabled or confined and fed or
maintained for a total of forty-five (45) days or more in
any twelve (12) month period. ant
By (i) Crops, vegetation, forage growth, or post-harvest
residues that are not sustained in the normal growing
season over any portion of the lot or facility.
(B) Two (2) or more animal feeding operations under
common ownership are considered, for the purposes of this
article, 32+ A€ 5j; to be a single animal feeding operation
if they the operations adjoin each other or if they the
operations use a common area or system for the disposal
of wastes.
£2) (3) “Concentrated animal feeding operation” or “CAFO”
means an animal feeding operation which meets the eriteria
set forth in etatse (A) of (B} or which is designated AFO
that is one (1) of the following:
(A) A large CAFO.
(B) A medium CAFO.
(C) Designated as a CAFO by the commissioner under
subsection (c).
A) Morte than the numbers of animals specified i any of
mitked of gy cows):
{v} ten thousand {16,060y sheep or lambs;
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{vity one hundred thousand (166,006) taying hens ot
the faciltity has & Hettid mantre systemy:
9 five theusand (5;660) ducks: or
9 one theusand {1,060} antmal units: of
waters of the state through a man-made diteh; flushing
systemn; of other simiar man-made device: of poHutants are
discharged directly from the facitity into waters of the state
which ofiginate ottside of and pass over; across; of throtgh
the facility or otherwise come into direct contact with the
anitmats confined in the operation: provided; however,; that
o animal feeding eperation is a concentrated animal
feeding operation as defined above if steh animat feeding
operation discharges onty it the event of a twenty-five (25)
yeat; twenty-four (24) hotr storm event: and
iy Mere than the folowing numbers of animals are
confined i any of the folowing categories:
AA) three huntred {300} staughter or feeder eattle:
BBy two hundred (200) mature dairy eattle {whether
tritked of gy cows);
{€E) seven hundred fifty (750) swine; each weighing
over 25 kHograms:
BB} one hundred fifty (156) horses:
{EE) three thotsand (3;006) sheep ot tamb:
FF) sixteen thousand five hundred (16,500} turkeys:
{G6) thitty thousand (30,000} taying hens ot broters (f
the facitity has contintous overflow watering):
HH) nine thousand {9;000) taying hens of broters (if the
facitity has a tiguid mantre handting system):
tH) one thetusand five hundred {1,506} duecks: of
3) “Animal urit” means a unit of meastrement for any
animat feeding operation stech that the totat animat units s
catcttatet by adding the foltowing numbers: the number of
statighter and feeder cattle muttiptied by 1-6; ptus the number
of mattre dairy catte multiptied by 14, plus the number of
mttiphied by 0-4; ptus the number of sheep muttiphed by 6%
plus the number of horses multiptied by 2:6-
4 “Meanmade” means eonstructed by man and used for the
pttpose of transpotting wastes:
Two (2) or more AFOs under common ownership that
are considered to be a single AFO for the purposes of
determining the number of animals at an operation, if
they adjoin each other or if they use a common area or
system for disposal of wastes.
(4) “CFO approval” means a valid approval issued by the
commissioner under 327 IAC 16.
(5) “Land application area” means land under the control
of an AFO owner or operator, whether the land is owned,
rented, leased, or subject to an access agreement, to
which manure, litter, or process wastewater from the
production area is or may be applied.

(6) “Large concentrated animal feeding operation” or
“large CAFO” means an AFO that stables or confines as
many as or more than the number specified in any of the
following categories:
(A) Seven hundred (700) mature dairy cows, whether
milked or dry.
(B) One thousand (1,000) veal calves.
(C) One thousand (1,000) cattle other than mature
dairy cows or veal calves. Cattle includes, but is not
limited to, heifers, steers, bulls, and cow/calf pairs.
(D) Two thousand five hundred (2,500) swine each
weighing fifty-five (55) pounds or more.
(E) Ten thousand (10,000) swine each weighing less
than fifty-five (55) pounds.
(F) Five hundred (500) horses.
(G) Ten thousand (10,000) sheep or lambs.
(H) Fifty-five thousand (55,000) turkeys.
() Thirty thousand (30,000) hens or broilers if the AFO
uses a liquid manure handling system.
(J) One hundred twenty-five thousand (125,000)
chickens, other than laying hens, if the AFO uses other
than a liquid manure handling system.
(K) Eighty-two thousand (82,000) laying hens if the
AFO uses other than a liquid manure handling system.
(L) Thirty thousand (30,000) ducks if the AFO uses
other than a liquid manure handling system for ducks.
(M) Five thousand (5,000) ducks if the AFO uses a
liquid manure handling system for ducks.
(7) “Liquid manure handling system for ducks” means
any waste collection or storage system that involves the
use of ponds for animal confinement and that collects
waste generated by ducks or contaminated storm water
from the production area.
(8) “Manure” means animal waste, bedding, compost,
and raw materials or other materials commingled with
manure or set aside for disposal.
(9) “Manure storage area” means any areawhere manure
is kept. It includes, but is not limited to, the following
areas:
(A) Lagoons.
(B) Run-off ponds.
(C) Storage sheds.
(D) Stockpiles.
(E) Under house or pit storages.
(F) Liquid impoundments.
(G) Static piles.
(H) Composting piles.
(10) “Medium concentrated animal feeding operation” or
“medium CAFO” means:
(A) Any AFO that stables or confines the type and
number of animals that fall within any of the following
ranges and has been defined or designated as a CAFO:
(i) Two hundred (200) to six hundred ninety-nine
(699) mature dairy cattle, whether milked or dry.
(ii) Three hundred (300) to nine hundred ninety-nine
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(999) veal calves.
(iii) Three hundred (300) to nine hundred ninety-nine
(999) cattle other than mature dairy cows or veal
calves. Cattle includes, but is not limited to, heifers,
steers, bulls, and cow/calf pairs.
(iv) Seven hundred fifty (750) to two thousand four
hundred ninety-nine (2,499) swine each weighing
fifty-five (55) pounds or more.
(v) Three thousand (3,000) to nine thousand nine
hundred ninety-nine (9,999) swine each weighing less
than fifty-five (55) pounds.
(vi) One hundred fifty (150) to four hundred ninety-
nine (499) horses.
(vii) Three thousand (3,000) to nine thousand nine
hundred ninety-nine (9,999) sheep or lambs.
(viii) Sixteen thousand five hundred (16,500) to fifty-
four thousand nine hundred ninety-nine (54,999)
turkeys.
(ix) Nine thousand (9,000) to twenty-nine thousand
nine hundred ninety-nine (29,999) laying hens or
broilers, if the AFO uses a liquid manure handling
system.
(X) Thirty-seven thousand five hundred (37,500) to
one hundred twenty-four thousand nine hundred
ninety-nine (124,999) chickens, other than laying
hens, if the AFO uses other than a liquid manure
handling system.
(xi) Twenty-five thousand (25,000) to eighty-one
thousand nine hundred ninety-nine (81,999) laying
hens if the AFO uses other than a liquid manure
handling system.
(xii) Ten thousand (10,000) to twenty-nine thousand
nine hundred ninety-nine (29,999) ducks if the AFO
uses other than a liquid manure handling system for
ducks.
(xiii) One thousand five hundred (1,500) to four
thousand nine hundred ninety-nine (4,999) ducks if
the AFO uses a liquid manure handling system for
ducks. and
(B) One (1) of these conditions are met:
(i) pollutants are discharged into waters of the state
through a manmade ditch, flushing system, or other
similar manmade device; or
(ii) pollutants are discharged directly into waters of
the state that originate outside of and pass over,
across, or through the facility or otherwise come into
direct contact with the animals confined in the opera-
tion.
(11) “No potential to discharge” means that there is no
potential for any CAFO manure, litter, or process
wastewater to be added to waters of the state under any
circumstance or climatic condition.
(12) “Process wastewater” means the following:
(A) Water directly or indirectly used in the operation of
the AFO for any or all of the following:

(i) Spillage or overflow from animal or poultry
watering systems.
(ii) Washing, cleaning, or flushing pens, barns, ma-
nure pits, or other AFO facilities.
(iii) Direct contact swimming, washing, or spray
cooling of animals.
(iv) Dust control.
(B) Process wastewater includes any water that comes
into contact with or is a constituent of any raw materi-
als, products, or byproducts, including manure, litter,
feed, milk, eggs, or bedding.
(13) “Production area” means that part of an AFO that
includes the following:
(A) The animal confinement areas.
(B) The manure storage areas.
(C) The raw materials storage areas.
(D) The waste containment areas.
(E) Egg washing or processing facility.
(F) Any area used in the storage, handling, treatment,
or disposal of mortalities.
(14) “Raw materials storage area” includes, but is not
limited to, the following:
(A) Feed silos.
(B) Silage bunkers.
(C) Bedding materials.
(15) “Small concentrated animal feeding operation” or
“small CAFO” means an AFO that is designated as a
CAFO and is not a medium CAFO.
(16) “Waste containment area” means an area designed
to contain manure, litter, or process wastewater and
includes, but is not limited to, the following:
(A) Settling basins.
(B) Areas within berms and diversions that separate
uncontaminated storm water.

(c) Case-by-case designation of concentrated animal feeding

operations requirements are as follows:

(1) Notwithstanding any other provision of this SECTION,
any animal feeding operation may be designated as a concen-
trated animal feeding operation where it is determined to be
a significant contributor of peHttien pollutants to the waters
of the state. In making this designation, the commissioner
shall consider the following factors:

(A) The size of the animal feeding operation and the

amount of wastes reaching waters of the state.

(B) The location of the animal feeding operation relative to

waters of the state.

(C) The means of conveyance of antmat wastes manure

and process wastewaters into waters of the state.

(D) The slope, vegetation, rainfall, and other factors

affecting the likelihood or frequency of discharge of animal

wastes, manure, and process wastewaters into waters of

the state. ane

(E) Other factors relevant to the significance of the pollu-

tion problem under consideration.
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(2) In no case shall a permit application be required from a
concentrated animal feeding operation designated under this
subsection until there has been an on-site inspection of the
operation and a determination that the operation should be
regulated under the permit program.
(3) No animal feeding operation with less than the numbers
of animals set forth in subsection {by (b)(6) shall be desig-
nated as a concentrated animal feeding operation unless:
(A) pollutants are discharged into waters of the state
through a manmade ditch, flushing system, or other similar
manmade device; or
(B) pollutants are discharged directly into waters of the
state whieh that originate outside of the facility and pass
over, across, or through the facility or otherwise come into
direct contact with the animals confined in the operation.

(d) An owner or operator of a large CAFO does not need to
seek permit coverage under this rule if the owner or operator
has received a notification from the commissioner of a determi-
nation that the CAFO has no potential to discharge in accor-
dance with SECTION 13 of this rule [document].

SECTION 2. (327 IAC 15-15-1) The purpose of this rule is
to establish an NPDES general permit for CAFOs. In
addition to the requirements of this article for all general
permits, this rule establishes the requirements for CAFOs
in Indiana.

SECTION 3. (327 IAC 15-15-2) The definitions contained
in IC 13-11-2, 327 IAC 5-1.5, SECTION 1 of this rule
[document], and 327 IAC 15-1-2 apply throughout this rule.
In addition to those definitions, the following definitions
apply throughout this rule:

(1) “Manure management plan” or “MMP” means the

plan required under 327 IAC 16 for the proper handling,

storage, and disposal of manure, litter, and process
wastewater.

(2) “NRCS 590 standard” means the Indiana Natural

Resources Conservation Service (NRCS) Nutrient

Management Conservation Practice Standard, Code 590,

July 2001.

SECTION 4. (327 IAC 15-15-3) (a) This rule applies to all
CAFOs or AFOs designated as CAFOs, under SECTION
1(c) of this rule [document], located within the permit
boundary set forth in SECTION 4 of this rule [document].
All CAFO owners or operators must seek coverage under
this rule or through an individual NPDES permit except as
provided in subsection (d).

(b) Any owner or operator covered by this rule can
request to be excluded from coverage under this general
permit rule by applying for and obtaining an individual
NPDES permit.
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(c) A person excluded from the general permit rule solely
because the person has a valid existing individual NPDES
permit may request coverage under the general permit rule
and may request revocation of the existing individual
NPDES permit pursuant to 327 IAC 15-2-3.

(d) Thedischarge of manure, litter, or process wastewater
to waters of the state from a CAFO as a result of land
application of the manure, litter, or process wastewater to
land areas under its control is a discharge from the CAFO
subject to NPDES permit requirements except in the event
of an agricultural storm water discharge. A precipitation-
related discharge of manure, litter, or process wastewater
from land areas under the control of a CAFO is an agricul-
tural storm water discharge provided the manure, litter, or
wastewater has been applied in accordance with site-
specific nutrient management practices and the require-
ments of this rule.

SECTION 5. (327 IAC 15-15-4) (a) An owner or operator
proposing:
(1) construction of a CAFO;
(2) construction at a CFO that results in an increase in
the number of animals such that it becomes a CAFO; or
(3) construction of a confinement building or waste
management system at a CAFO;
must apply for a CFO approval from the commissioner in
accordance with the following:
(A) 327 IAC 16-3-1(d) through (e).
(B) 327 IAC 16-5.
(C) 327 IAC 16-7-1.
(D) 327 IAC 16-7-2.
(E) 327 IAC 16-7-5 through 327 IAC 16-7-13.
(F) 327 1AC 16-8.

(b) If the proposed construction for the CAFO meets the
requirements of this SECTION, as applicable, the commis-
sioner will issue an approval. An application for a CFO
approval constitutes a NOI for purposes of this rule. The
approval can only be denied for noncompliance with
applicable provisions in this SECTION and this rule.

(c) Any person proposing a new CAFO facility within the
permit boundary shall submit a NOI at least one hundred
eighty (180) days before the date the facility is populated
with animals and must comply with all requirements of this
rule upon submittal of the NOI.

SECTION 6. (327 1AC 15-15-5) All CAFOs, or AFOs
designated as CAFOs under SECTION 1(c) of this rule
[document] or 40 CFR 122.23(c), within the boundaries of
the state are regulated by this rule.

SECTION 7. (327 IAC 15-15-6) (a) Qualifying for this general
permit rule constitutes an approval under 1C 13-18-10.
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(b) A CAFO that has a general permit is not required to
obtain or renew the CFO approval under 327 IAC 16-7-3
and 327 IAC 16-7-4 in order to operate.

SECTION 8. (327 IAC 15-15-7) (a) The owner or operator
of a CAFO shall submit a notice of intent (NOI) to be
covered by this rule, on a form supplied by the commis-
sioner, to the Indiana Department of Environmental
Management, Office of Water Quality, 100 North Senate
Avenue, P.O. Box 6015, Indianapolis, IN 46206-6015,
Attention: Permits Section.

(b) The NOI shall include the following:

(1) Name, telephone number, and mailing address of the
owner and operator.

(2) Facility name and location address. Contact person
and telephone number.

(3) Type and number of animals at the facility.

(4) Type of containment and storage and total capacity
for manure, litter, and process wastewater storage.

(5) Total number of acres under control of the applicant
available for land application.

(6) Estimated amount of manure, litter, and process
wastewater transferred to other persons per year
(tons/gallons).

(7) List of other environmental permits held and permit
numbers including the CFO farm ID number provided
on state CFO approval under 327 1AC 16.

(8) A topographic map of the facility.

(9) Payment of application fee of fifty dollars ($50).

(10) SIC code for the facility.

(c) The NOI must be signed by:

(1) the owner or operator of the facility for which the
NOI is submitted; or

(2) a person described under 327 IAC 15-4-3(Q).

(d) Following submittal of the NOI to IDEM, IDEM shall
do the following:
(1) Review the NOI for completeness and applicability
under this rule.
(2) Consider comments received on whether a facility
meets the eligibility requirements for a general permit.
(3) Determine if the facility is eligible for a general permit
under this rule or will be required to obtain an individual
NPDES permit under 327 IAC 5.
(4) Request additional information, if needed.
(5) Notify the facility, within ninety (90) days of receipt of
the NOI, that the applicant:
(A) qualifies for the general permit under this rule;
(B) does not qualify for the general permit under this
rule; or
(C) must submit an individual NPDES permit applica-
tion.
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(e) In accordance with 40 CFR 122.28(b), any interested
person may petition the commissioner to require a person
subject to this rule to apply for and obtain an individual
NPDES permit.

(F) Compliance with the NOI submission requirements
under this rule may not be transferred. If ownership of a
facility is transferred to a new person, that person must
submita NOI under this SECTION or apply for an individ-
ual NPDES permit under 327 IAC 5. The new owner must
submit the NOI at least thirty (30) days prior to beginning
operation at the transferred facility.

(9) A determination under this SECTION is appealable
under IC 4-21.5.

SECTION 9. (327 IAC 15-15-8) (a) The following are
required to submit a NOI on or before April 13, 2006:
(1) CAFOs with one thousand (1,000) or more cow/calf
pairs.
(2) CAFOs with one thousand (1,000) or more veal calves.
(3) CAFOs with ten thousand (10,000) or more swine
weighing less than fifty-five (55) pounds.
(4) CAFOs with one hundred twenty-five thousand
(125,000) or more chickens other than laying hens and if
the operation uses other than a liquid manure handling
system.
(5) CAFOs with eighty-two thousand (82,000) or more
laying hens if the operation uses other than a liquid
manure handling system.
(6) Operations defined as CAFOs as of April 14, 2003,
that were not defined as CAFOS prior to that date
because the operation discharged, is discharging, or will
discharge only in the event of a twenty-five (25) year,
twenty-four (24) hour storm.
These CAFOs must maintain a CFO approval under 327
IAC 16 until the NOI is submitted to comply with this rule.

(b) Operations defined as CAFQOs as of April 14, 2003,
that were not defined as CAFOs prior to that date because
the operation has not discharged, does not discharge, and
will not discharge except in the event of a twenty-five (25)
year, twenty-four (24) hour storm must certify to the
commissioner in writing within ninety (90) days of the
effective date of this rule that the AFO was not required to
apply for a permit under 327 IAC 5 and that a discharge
has not occurred from the operation and the operation was
constructed and is at all times being maintained to preclude
discharge during dry weather and wet weather up to and
including the twenty-five (25) year, twenty-four (24) hour
storm. The certification shall be signed in accordance with
327 1AC 15-4-3(g). Any operation that has a discharge after
certifying to the commissioner under this subsection shall
submit a NOI within thirty (30) days after the discharge.



(c) The owner or operator of any existing CAFO, except
those listed in subsection (a) or timely certifying under
subsection (b), shall submit a NOI within ninety (90) days
of the effective date of this rule.

(d) Operations designated as a CAFO in accordance with
SECTION 1(c) of this rule [document] or 40 CFR 122.23(c)
must submit a NOI no later than ninety (90) days after
receiving the notice of designation.

SECTION 10. (327 IAC 15-15-9) (a) In addition to the
conditions set forth in this rule, the conditions for a NPDES
general permit under the following apply:

(1) 327 IAC 15-1-1 Purpose.

(2) 327 1AC 15-1-2 Definitions.

(3) 327 IAC 15-1-3 Department request for data.

(4) 327 IAC 15-1-4 Enforcement.

(5) 327 IAC 15-2-1 Purpose and scope.

(6) 327 IAC 15-2-3 NPDES general permit rule applica-

bility requirements.

(7) 327 IAC 15-2-4 Administrative requirement for

NPDES general permits.

(8) 327 IAC 15-2-5 Notice of intent letter.

(9) 327 IAC 15-2-6 Exclusions.

(10) 327 1AC 15-2-7 Effect of general permit rule.

(11) 327 IAC 15-2-8 Nontransferability of notification

requirements; time limits for individual NPDES permit

applications.

(12) 327 IAC 15-2-9 Special requirements for NPDES

general permit rule.

(13) 327 IAC 15-2-10 Prohibitions.

(14) 327 IAC 15-4-1, excluding subsections (h) and (m),

General conditions.

(15) 327 1AC 15-4-3 Reporting requirements.

(b) The permittee must comply with 327 IAC 16-9
through 327 IAC 16-12 and must maintain the manure
management plan (MMP) required under 327 IAC 16-7-11.

(c) This permit does not constitute a new or amended
permit under 327 1AC 16-10-3(f)(2).

(d) Animals may not have direct access to waters of the
state.

(e) Disposal of dead animals must be handled under rules
of the board of animal health at 345 IAC 7-7-3.

SECTION 11. (327 IAC 15-15-10) The following are
specific permit conditions that apply to all CAFO NPDES
general permits. Permit holders must:

(1) Obtain approval under 327 IAC 16-7-1(b) for any

change in design or construction under 327 IAC 16-8 and

327 IAC 16-9-1.

(2) Comply with NRCS 590 Standard* by December 31,

2006, unless the commissioner has approved an alterna-

tive method to minimize the potential for nutrients to be
transported or to migrate. This approval is based on
satisfying the intent of the NRCS 590 Standard*.
(3) Submit an annual report to the commissioner by
February fifteenth of each year for the previous calender
[sic.] year with the following information:
(A) Number and type of animals, whether in open
confinement or housed under roof.
(B) Estimated amount of total manure, litter, and
process wastewater generated by the CAFO in the
previous twelve (12) months.
(C) Estimated amount of total manure, litter, and
process wastewater transferred to other persons by the
CAFO in the previous twelve (12) months.
(D) Total number of acres for land application covered
by MMP required by this rule.
(E) Total number of acres under control of the CAFO
that were used for land application of manure, litter,
and process wastewater in the previous twelve (12)
months.
(F) Summary of all manure, litter, and process
wastewater discharges from the production area that
have occurred in the previous twelve (12) months,
including the date, time, and approximate volume for
each discharge.
(4) Develop soil conservation practice plan for land
application areas within one (1) year after the effective
date of this rule and implement the plan within three (3)
years after the effective date of this rule. Developing and
implementing a CNMP within the time frame specified in
this subdivision satisfies this requirement. Any land:
(A) not owned or controlled by the CAFO to which
manure is applied; and
(B) where the land owner does not implement conserva-
tion practices;
must be used in accordance with 327 IAC 16-10-3
through 327 IAC 16-10-5.
(5) Conduct manure testing for nitrogen and phosphorus
annually.
(6) Land application of liquid manure on snow-covered
or frozen ground is prohibited unless done in accordance
with a plan approved by the commissioner. The plan
must demonstrate to the commissioner that land applica-
tion under such conditions will not lead to run-off and
discharge to waters of the state. The plan may include
information about slope, barriers between the land
application area and waters of the state, method of
application, other conservation practices to be used, or
any other information that would demonstrate that the
potential to discharge pollutants to waters of the state is
minimized. Permittees may not land apply under such
conditions until receiving approval of the plan by the
commissioner.

*Thisdocument is incorporated by reference. Copies may be

Indiana Register, Volume 27, Number 3, December 1, 2003 +

902



Emergency Rules

obtained from the Government Printing Office, 732 North
Capitol Avenue NW, Washington, D.C. 20401 or are available
for review and copying at the Indiana Department of Environ-
mental Management, Office of Land Quality, Indiana Govern-
ment Center-North, Eleventh Floor, 100 North Senate Avenue,
Indianapolis, Indiana 46204 or on-line at
http:/imww.nrcs.usda.gov/technical/ECS/nutrient/590.html.

SECTION 12. (327 IAC 15-15-11) (a) The permittee shall
allow the commissioner or an authorized representative, upon
presentation of credentials, to enter upon the premises where
a regulated facility or activity is located, have access to and
copy any records that must be kept under the conditions of this
rule, in accordance with 327 IAC 15-4-1(]).

(b) The conditions of this rule are subject to enforcement
pursuant to 327 IAC 15-4-1 and 1C 13-30.

SECTION 13. (327 IAC 15-15-12) (a) The commissioner,
upon request, may make a case-specific determination that
a large CAFO has no potential to discharge pollutants to
waters of the state. When making such a determination, the
commissioner shall consider the following:

(1) The potential for discharges from the production area.

(2) The potential for discharges from any land applica-

tion area.

(3) Any record of prior discharges by the CAFO.

(b) The commissioner shall not determine the CAFO to
have no potential to discharge pollutants if the CAFO has
had a discharge within the five (5) years prior to the date of
the request under this SECTION.

(c) To request a determination of no potential to discharge,
the owner or operator shall submit any information that would
support such a determination, including all NOI information
required under SECTION 8 of this rule [document]. The
commissioner may require additional information to supple-
ment the request and may gather information through an on-
site inspection of the CAFO. The information is to be submitted
to the commissioner by the date required for submission of a
NOI or permit application.

(d) Before making a final decision to grant a no potential
to discharge determination, the commissioner shall issue a
public notice of receipt of the request. The notice must be
accompanied by a fact sheet, which shall include the
following:

(1) A brief description of the type of facility or activity

requesting the determination.

(2) A brief summary of the factual basis, upon which the

request was based, for granting the determination.

(3) A description of the procedures for reaching a final

decision on the determination.

(e) The commissioner must notify a CAFO of the final
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determination within ninety (90) days of receiving the
request. If the commissioner denies the no potential for
discharge determination, the owner or operator must seek
coverage under a permit within thirty (30) days of the
denial.

(f) Any unpermitted CAFO that discharges pollutants
into waters of the state is in violation of the Clean Water
Act even if it has received a no potential to discharge
determination from the commissioner.

(g) Any CAFO that has received a determination under
this SECTION but that anticipates changes in circum-
stances that could create the potential for a discharge shall
contact the commissioner and apply for and obtain permit
authorization prior to the change of circumstances.

(h) The commissioner retains the authority to require
NPDES permit coverage for a CAFO that has received a
determination under this SECTION if circumstances at the
facility change, new information becomes available, or there is
reason to believe that the CAFO has a potential to discharge.

SECTION 14. (327 IAC 15-15-13) (a) Coverage under this
rule is granted by the commissioner for a period of five (5)
years from the date coverage commences.

(b) Coverage commences on the date that the applicant
receives a letter of approval from the commissioner. The
commissioner shall notify the applicant within ninety (90)
days of receipt of the NOI as required in SECTION 8 of this
rule [document]. If the applicant does not receive notifica-
tion from the commissioner within the time frames specified
in this SECTION, coverage shall commence ninety (90)
days from the date the commissioner receives the NOI.

(c) To obtain renewal of coverage under this general
permit rule, the information required under SECTION 8 of
this rule [document] shall be submitted to the commissioner
no later than forty-five (45) days prior to the expiration of
coverage under this rule unless the commissioner deter-
mines that a later date is acceptable.

(d) If a CAFO is required to submit an application for an
individual NPDES permit, the general permit terminates
when:

(1) the owner or operator fails to submit the permit

application; or

(2) the individual permit is issued or denied by the

commissioner.

SECTION 15. (327 IAC 15-15-14) (a) CAFOs subject to
this rule are required to meet the effluent limitations
contained in 40 CFR 412*.

(b) Compliance with general and specific permit condi-



tions as required by SECTIONS 10 and 11 of this rule
[document] constitutes compliance with a nutrient manage-
ment plan and implementation of best management prac-
tices as detailed in 40 CFR 412.4.

(c) Any discharges under this rule are required to meet
water quality standards under 327 IAC 5.

*Thisdocumentisincorporated by reference. Copies may
be obtained from the Government Printing Office, 732
North Capitol Avenue NW, Washington, D.C. 20401 or are
available for review and copying at the Indiana Department
of Environmental Management, Office of Land Quality,
Indiana Government Center-North, Eleventh Floor, 100
North Senate Avenue, Indianapolis, Indiana 46204.

SECTION 16. SECTIONS 1 through 15 of this document
expire February 7, 2004.

LSA Document #03-299(E)
Filed with Secretary of State: November 10, 2003, 9:45 a.m.
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——— Change in Notice of Public Hearing ——

TITLE 326 AIR POLLUTION CONTROL BOARD
#03-67(APCB)

The Air Pollution Control Board gives notice that the date of
the public hearing for consideration of preliminary adoption of
LSA Document #03-67, printed at 26 IR 3962, has been
changed. The changed Notice of Public Hearing appears below:

Notice of Public Hearing

Under IC 4-22-2-24, 1C 13-14-8-6, and IC 13-14-9, notice is
hereby given that on January 7, 2004 at 1:00 p.m., at the
Indiana Government Center-South, 402 West Washington
Street, Conference Room A, Indianapolis, Indiana the Air
Pollution Control Board will hold a public hearing on amend-
ments to 326 1AC 2.

The purpose of this hearing is to receive comments from the
public prior to preliminary adoption of these rules by the
board. All interested persons are invited and will be given
reasonable opportunity to express their views concerning the
proposed amendments. Oral statements will be heard, but, for
the accuracy of the record, all comments should be submitted
in writing.

Additional information regarding this action may be obtained
from Christine Pedersen, Rules Development Section, Office of
Air Quality, (317) 233-6868 or (800) 451-6027, press 0, and
ask for ext. 3-6868 (in Indiana). If the date of this hearing is
changed, it will be noticed in the Change of Notice section of
the Indiana Register. Individuals requiring reasonable accom-
modations for participation in this event should contact the
Indiana Department of Environmental Management, Americans
with Disabilities Act coordinator at:

Attn: ADA Coordinator

Indiana Department of Environmental Management

100 North Senate Avenue

P.O. Box 6015

Indianapolis, Indiana 46206-6015
or call (317) 233-0855. TDD (317) 232-6565. Speech and
hearing impaired callers also may contact the agency via the
Indiana Relay Service at 1-800-743-3333. Please provide a
minimum of 72 hours’ notification.

Copies of these rules are now on file at the Office of Air
Quality, Indiana Department of Environmental Management,
Indiana Government Center-North, 100 North Senate Avenue,
Tenth Floor East, Indianapolis, Indiana and are open for public
inspection.

Janet McCabe
Assistant Commissioner
Office of Air Quality

Indiana Register, Volume 27, Number 3, December 1, 2003

905

TITLE 868 STATE PSYCHOLOGY BOARD
LSA Document #03-60

The State Psychology Board gives notice that the date of the
public hearing for LSA Document #03-60, printed at 26 IR
3741, has been changed. The changed Notice of Public Hearing
appears below:

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on January
23, 2004 at 9:30 a.m., in the Indiana Government Center-
South, 402 West Washington Street, Room W064, Indianapolis,
Indiana the State Psychology Board will hold a public hearing
on proposed new rules establishing a list of restricted psychol-
ogy tests. Copies of these rules are now on file at the Indiana
Government Center-South, 402 West Washington Street, Room
WO066 and Legislative Services Agency, One North Capitol,
Suite 325, Indianapolis, Indiana and are open for public
inspection.

Lisa R. Hayes
Executive Director
Health Professions Bureau



N Notice Of Intent to AdOpt a RU'G - ]

TITLE 170 INDIANA UTILITY REGULATORY
COMMISSION

LSA Document #03-305

Under IC 4-22-2-23, the Indiana Utility Regulatory Commis-
sion intends to adopt a rule concerning the following:

OVERVIEW: Adds 170 IAC 4-4.2 concerning net metering.
The purpose of this rulemaking is for investor-owned electric
utilities to provide a net metering program to their residential
customers and schools. Effective 30 days after filing with the
secretary of state. Questions concerning the proposed rule may
be addressed to the following telephone number: (317) 232-
0158. Statutory authority: I1C 8-1-1-3(Q).

TITLE 312 NATURAL RESOURCES COMMISSION
LSA Document #03-296

Under IC 4-22-2-23, the Natural Resources Commission
intends to adopt a rule concerning the following:

OVERVIEW: Amends 312 IAC to update cross-references
to other laws, to incorporate emergency rules already in effect
as permanent rules, and to include definitions that clarify the
current administration of programs. Questions or comments
may be directed to slucas@dnr.state.in.us or by telephone at
317-233-3322. Statutory authority: IC 14-10-2-4; 1C 14-15-7-3;
IC 14-26-2-23; IC 14-28-1-5; IC 14-31-3-14.

TITLE 405 OFFICE OF THE SECRETARY OF
FAMILY AND SOCIAL SERVICES

LSA Document #03-302

Under IC 4-22-2-23, the Office of the Secretary of Family
and Social Services intends to adopt a rule concerning the
following:

OVERVIEW: Amends 405 IAC 1-14.6 to add provisions to
assess a quality assessment fee on nursing facility providers for
the purpose of funding enhanced nursing facility reimburse-
ment. Adds provisions for additional reimbursement for closing
or converting nursing facilities. Statutory authority: IC 12-8-6-
5; 1C 12-15-1-10; IC 12-15-21-2.
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TITLE 410 INDIANA STATE DEPARTMENT OF
HEALTH

LSA Document #03-297

Under IC 4-22-2-23, the Indiana State Department of Health
intends to adopt a rule concerning the following:

OVERVIEW: Amends 410 IAC 16.2-3.1-2 and 410 IAC
16.2-5-1.1 to require an independent verification of financial
status by a certified public accountant and to clarify applicabil-
ity of the rule. Also amends the fine in 410 IAC 16.2-5-1.1.
Written comments may be submitted to the Indiana State
Department of Health, Health Care Regulatory Services
Commission, 2 North Meridian Street #5A, Indianapolis, Indiana
46204. Statutory authority: IC 16-28-1-7; IC 16-28-1-12.

TITLE 514 INDIANA SCHOOL FOR THE DEAF
BOARD

LSA Document #03-298

Under IC 4-22-2-23, the Indiana School for the Deaf Board
intends to adopt a rule concerning the following:

OVERVIEW: As provided in IC 20-16-3-10, the Indiana
School for the Deaf Board intends to adopt rules to establish
criteria for admission of children with hearing disabilities,
including children with multiple disabilities, at the Indiana
School for the Deaf. The Indiana School for the Deaf Board
invites written suggestions, facts, arguments, or views in these
matters. Questions or comments may be directed to George M.
Stailey, Superintendent, Indiana School for the Deaf, at 924-
8400. Statutory authority: 1C 20-16-3-10.

TITLE 760 DEPARTMENT OF INSURANCE

LSA Document #03-303

Under IC 4-22-2-23, the Department of Insurance intends to
adopt a rule concerning the following:

OVERVIEW: Toamend 760 IAC 2-1 through 760 IAC 2-20
to implement updates to the National Association of Insurance
Commissioner model long term care regulation, to conform with
the Health Insurance Portability and Accountability Act of
1996, to conform with IC 27-1-15.6 and IC 27-1-15.7, and to
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achieve reciprocity with other states on the licensing of insur-
ance producers. Written comments may be submitted to the
Indiana Department of Insurance, Attn: Amy Strati, 311 West
Washington Street, Suite 300, Indianapolis, Indiana 46204 or e-
mail to astrati@doi.state.in.us. Statutory authority: 1C 27-1-
15.7-7; IC 27-8-12-7; IC 27-8-12-7.1.

TITLE 864 STATE BOARD OF REGISTRATION
FOR PROFESSIONAL ENGINEERS

LSA Document #03-301

Under IC 4-22-2-23, the State Board of Registration for
Professional Engineers intends to adopt a rule concerning the
following:

OVERVIEW: Implements rule changes to facilitate the
outsourcing of the administration of examinations for profes-
sional engineers and engineering interns, including amending
864 IAC 1.1-12-1 to revise the fee schedule for the examination
or reexamination. Questions or comments concerning the
proposed rules may be directed to: Indiana Professional
Licensing Agency, ATTENTION: Board Director, 302 West
Washington Street, Room E034, Indianapolis, Indiana 46204-
2700 or by electronic mail at plal0@pla.state.in.us. Statutory
authority: IC 25-1-8-2; IC 25-31-1-7.

TITLE 865 STATE BOARD OF REGISTRATION
FOR LAND SURVEYORS

LSA Document #03-300

Under IC 4-22-2-23, the State Board of Registration for Land
Surveyors intends to adopt a rule concerning the following:

OVERVIEW: Implements rule changes to facilitate the
outsourcing of the administration of examinations for land
surveyors-in-training and land surveyors, including 865 IAC 1-
11-1 to revise the fee schedule for the examination or reexami-
nation. Questions or comments concerning the proposed rules
may be directed to: Indiana Professional Licensing Agency,
ATTENTION: Board Director, 302 West Washington Street,
Room E034, Indianapolis, Indiana 46204-2700 or by electronic
mail at plal0@pla.state.in.us. Statutory authority: I1C 25-1-8-2;
IC 25-21.5-2-14.
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TITLE 50 DEPARTMENT OF LOCAL
GOVERNMENT FINANCE

Proposed Rule
LSA Document #03-6

DIGEST

Adds 50 IAC 20 to provide uniform procedures necessary to
prescribe both a mileage and per diem allowance for attendance
of an initial training sessions and continuing education sessions
under IC 6-1.1-35.2. Effective 30 days after filing with the
secretary of state.

50 IAC 20

SECTION 1. 50 IAC 20 IS ADDED TO READ AS FOL-
LOWS:

ARTICLE 20. REMUNERATION FOR INITIAL
TRAINING AND CONTINUING EDUCATION SES-
SIONS

Rule 1. Purpose

50 IAC 20-1-1 Scope
Authority: I1C 6-1.1-35.2-2
Affected: 1C 6-1.1-35.2

Sec. 1. The purpose of this article is to establish proce-
dures for reimbursement of assessing officials as defined
under IC 6-1.1-35.2 or attending an initial training session
or a continuing education session. (Department of Local
Government Finance; 50 IAC 20-1-1)

Rule 2. Definitions

50 IAC 20-2-1 Applicability
Authority: I1C 6-1.1-35.2-2
Affected: 1C 6-1.1-1-15; IC 6-1.1-1-22; IC 6-1.1-35

Sec. 1. Unless otherwise indicated, the definitions con-
tained in IC 6-1.1-1 also apply to this article. The definitions
in this rule apply throughout this article. (Department of
Local Government Finance; 50 IAC 20-2-1)

50 IAC 20-2-2 *“Lodging per diem” defined
Authority: I1C 6-1.1-35.2-2
Affected:  IC 6-1.1-1-1.5; IC 6-1.1-1-22; IC 6-1.1-35

Sec. 2. “Lodging per diem” means the expense incurred
for overnight lodging. (Department of Local Government
Finance; 50 IAC 20-2-2)

50 IAC 20-2-3 “Meal per diem” defined
Authority: I1C 6-1.1-35.2-2
Affected:  1C 6-1.1-1-1.5; IC 6-1.1-1-22; IC 6-1.1-35

Sec. 3. “Meal per diem” means the expenses incurred for
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subsistence. (Department of Local Government Finance; 50
IAC 20-2-3)

50 IAC 20-2-4 “Per diem” defined
Authority: I1C 6-1.1-35.2-2
Affected: I1C 6-1.1-1-1.5; IC 6-1.1-1-22; IC 6-1.1-35

Sec. 4. “Per diem” means expenses incurred during travel.
(Department of Local Government Finance; 50 IAC 20-2-4)

Rule 3. Training Provisions

50 IAC 20-3-1 Initial training provided by the depart-
ment
Authority: 1C 6-1.1-35.2-2
Affected: 1C 6-1.1-35.2-2

Sec. 1. Each year the department shall provide initial
training sessions for all newly elected or appointed assessing
officials. To ensure that all new officials stated within this
section have an opportunity to attend initial training
sessions, the department shall conduct the initial training
sessions at a minimum of four (4) separate regional locations.
(Department of Local Government Finance; 50 IAC 20-3-1)

50 IAC 20-3-2 Continuing education provided by the

department
Authority: I1C 6-1.1-35.2-3
Affected: I1C 6-1.1-35.2-3

Sec. 2. The department shall provide continuing educa-
tion training sessions each year to all assessing officials. To
ensure that all assessing officials stated within this section
have an opportunity to attend continuing education ses-
sions, the department shall conduct the continuing educa-
tion sessions at a minimum of four (4) separate regional
locations. (Department of Local Government Finance; 50 IAC
20-3-2)

Rule 4. Per Diem Allowance

50 IAC 20-4-1 Mileage for attending the initial training
sessions and the continuing education

sessions
Authority: 1C 6-1.1-35.2-2; IC 6-1.1-35.2-3
Affected: 1C 6-1.1-35.2-2; IC 6-1.1-35.2-3

Sec. 1. All assessing officials shall be entitled to a mileage
per diem allowance designated by the county fiscal body for
attending an initial training session or a continuing educa-
tion session sponsored by the department. If the county
fiscal body has not designated a mileage per diem allowance
for the attendance of such a session, the county fiscal body
shall reimburse for mileage in accordance with the mileage
allowance policy of the state, hereby incorporated by
reference, located in the administrative rules of the depart-
ment of administration, Financial Management Circular
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97-1, Section 10-3. (Department of Local Government Fi-
nance; 50 IAC 20-4-1)

50 IAC 20-4-2 Meal per diem for attending the initial
training sessions and the continuing

education sessions
Authority: IC 6-1.1-35.2-2; IC 6-1.1-35.2-3
Affected: 1C 6-1.1-35.2-2; IC 6-1.1-35.2-3

Sec. 2. All assessing officials shall be entitled to a meal per
diem allowance designated by the county fiscal body for
attending an initial training session or a continuing educa-
tion session sponsored by the department. The county fiscal
body may either establish a meal per diem allowance or set
a maximum amount of reimbursement for food expense
based on actual receipts submitted by the assessing official.
If the county fiscal body fails to designate a meal per diem
allowance for attending an initial training session or
continuing education session, the department will authorize
ameal per diem allowance in accordance with the per diem
allowance policy of the state, hereby incorporated by
reference, located in the administrative rules of the depart-
ment of administration, Financial Management Circular
97-1, Section 10-1. (Department of Local Government Fi-
nance; 50 IAC 20-4-2)

50 IAC 20-4-3 Lodging per diem for attending the initial
training sessions and the continuing

education sessions
Authority: 1C 6-1.1-35.2-2; IC 6-1.1-35.2-3
Affected: 1C 6-1.1-35-3; IC 6-1.1-35.2-2; IC 6-1.1-35.2-3

Sec. 3. If attendance of an initial training session or
continuing education session requires the official to travel
more than fifty (50) miles away from their place of work,
the official shall be reimbursed for any lodging expense
incurred. The county fiscal body shall designate a lodging
per diem allowance. If the county fiscal body has not
designated a lodging per diem allowance, the maximum
amount the department will authorize for lodging expenses
incurred under this section will be those authorized in
accordance with the lodging expense allowance policy of the
state, hereby incorporated by reference, located in the
administrative rules of the department of administration,
Financial Management Circular 97-1, Section 10-5. (Depart-
ment of Local Government Finance; 50 IAC 20-4-3)

Rule 5. Payment

50 IAC 20-5-1 Payment by county
Authority: I1C 6-1.1-35.2-3
Affected:  IC 5-11-14-1; IC 6-1.1-35.2-5

Sec. 1. A county making a payment to an assessing official
under this section must make the payment regardless of an
appropriation. The payment may be made from the
county’s cumulative reassessment fund or the county’s
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general fund. (Department of Local Government Finance; 50
IAC 20-5-1)

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on January
23, 2004 at 11:00 a.m., at the Indiana Government Center-
North, 100 North Senate Avenue, Room 1058, Department of
Local Government Finance Conference Room, Indianapolis,
Indiana the Department of Local Government Finance will hold
a public hearing on proposed new rules to govern the assess-
ment of Lake County industrial facilities. Parties interested in
participating in the public hearing are encouraged to attend
and submit written statements expressing their specific or
general concerns, any suggested additions or revisions, and
any documentation that may serve to support, clarify, or
supplement their concerns, suggestions, or proposed revisions.
The Department of Local Government Finance also encourages
any interested party who has concerns, suggestions, or pro-
posed revisions to contact Toma Shepherd, Department of
Local Government Finance, at (317) 233-4361. Copies of these
rules are now on file at the Indiana Government Center-North,
100 North Senate Avenue, Room 1058 and Legislative Services
Agency, One North Capitol, Suite 325, Indianapolis, Indiana
and are open for public inspection.

Heather Scheel
General Counsel
Department of Local Government Finance

TITLE 50 DEPARTMENT OF LOCAL
GOVERNMENT FINANCE

Proposed Rule
LSA Document #03-235
DIGEST
Adds 50 IAC 18 to provide uniform procedures necessary to
review and assess the real property of an industrial facility

under IC 6-1.1-8.7. Effective 30 days after filing with the
secretary of state.

50 IAC 18

SECTION 1. 50 IAC 18 IS ADDED TO READ AS FOL-
LOWS:

ARTICLE 18. INDUSTRIAL FACILITY; REAL
PROPERTY ASSESSMENT

Rule 1. Purpose

50 IAC 18-1-1 Purpose
Authority: 1C 6-1.1-8.7-9
Affected: 1C6-1.1-8.7
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Sec. 1. The purpose of this article is to establish proce-
dures to govern the assessment and review of industrial
facilities’ real property located in qualifying counties under
IC 6-1.1-8.7. (Department of Local Government Finance; 50
IAC 18-1-1)

Rule 2. Definitions

50 IAC 18-2-1 Applicability
Authority: I1C 6-1.1-8.7-9
Affected: I1C6-1.1-8.7

Sec. 1. Unless otherwise indicated, the definitions con-
tained in IC 6-1.1-8.7 also apply to this article. (Department
of Local Government Finance; 50 IAC 18-2-1)

Rule 3. Filing Petitions for Reassessment

50 IAC 18-3-1 Filing procedure for petition for reassess-

ment
Authority: I1C 6-1.1-8.7-9
Affected: 1C6-1.1-4-4; 1C 6-1.1-8.7-1; IC 6-1.1-8.7-2

Sec. 1. (a) The filing of petitions must be made by:

(1) personal delivery;

(2) deposit in the United States mail; or

(3) registered or certified mail, return receipt requested.

(b) Petitions may not be filed by facsimile or electronic mail.
(Department of Local Government Finance; 50 IAC 18-3-1)

50 IAC 18-3-2 Time and place of filing petitions for as-

sessment
Authority: I1C 6-1.1-8.7-9
Affected: 1C6-1.1-4-4;1C 6-1.1-8.7-1; IC 6-1.1-8.7-2

Sec. 2. (a) A petition for assessment must be filed with the
commissioner of the department and contain the following
information:

(1) The name and address of the industrial company to be

assessed.

(2) The county and township in which the industrial

company is located.

(3) A detailed explanation of the reason a new assessment

is being sought.

(4) The names and addresses of the real property owners

if the petition is being filed under subsection (b).

(5) The name and title of the person filing on behalf of the

industrial company if the petition is being filed under

subsection (c).

(6) The name and contact information of the individual

designated as petitioner’s representative.

(7) A certification from the county auditor that the

owners of real property filing under subsection (b) are in

fact owners of real property in the township in which the
industrial company is located.

(b) Two hundred fifty (250) or more owners of real
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property in a township may file a petition described under
subsection (a) with the department before January 1 of
each year that a general reassessment commences under IC
6-1.1-4-4, requesting to have the department assess the real
property of an industrial company located in the township.

(c) Prior to submitting a petition to the department under
subsection (b), the auditor of the county in which the
industrial company is located shall certify the number of
petitioners that are owners of real property within the
township. The department shall forward a copy of the
completed petition to the county auditor and the county
assessor of the county in which the industrial company is
located within fifteen (15) days of receiving the petition. The
county assessor shall forward a copy of the petition to the
township assessor who is responsible for the original
assessment of the industrial company.

(d) An industrial company as defined in IC 6-1.1-8.7-1
may file a petition under subsection (a) with the department
requesting that the department assess the real property of
an industrial facility owned or used by the company.
(Department of Local Government Finance; 50 IAC 18-3-2)

Rule 4. Reassessment of Industrial Company Real
Property

50 IAC 18-4-1 Review by the department
Authority: 1C 6-1.1-8.7-9
Affected:  IC 6-1.1-8.7-5; IC 6-1.1-30-13

Sec. 1. (a) The department shall review all petitions filed
under 50 IAC 18-3-2 to determine the completeness and
accuracy of the petition. If the department determines that
the petition is for any reason incomplete or inaccurate, the
petitioner will be afforded an additional thirty (30) days to
amend the petition and resubmit it to the department for
review.

(b) Upon receipt of a properly filed petition, the depart-
ment shall make an initial determination and choose to:

(1) grant the petitioner’s request and assess the real

property of an industrial facility; or

(2) deny the petitioner’s request to assess the real prop-

erty of the industrial facility.
The department will provide a copy of its initial determina-
tion to the petitioner’s representative, the county assessor,
the county auditor, and the township assessor who origi-
nally assessed the industrial facility’s property. (Department
of Local Government Finance; 50 IAC 18-4-1)

50 IAC 18-4-2 Assessment by the department

Authority: 1C 6-1.1-8.7-9
Affected: IC 6-1.1-8.7-5; IC 6-1.1-30-13

Sec. 2. If the department chooses to assess the real
property of an industrial company under section 1(b)(1) of

+
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this rule, the department will determine the true tax value
of the property using appraisal methods consistent with
those accepted by the International Association of Assessing
Officers (IAAO). (Department of Local Government Finance;
50 IAC 18-4-2)

50 IAC 18-4-3 Review procedure
Authority: I1C 6-1.1-8.7-9
Affected: 1C 6-1.1-8.7-5; IC 6-1.1-30-13

Sec. 3. (a) If the department chooses to assess the real
property of an industrial company under section 1(b)(1) of
this rule, the department may schedule an on-site inspection
of the company’s industrial facility. The department shall
provide notice to the owner of the industrial company and
the assessor of the county of the department’s intention to
enter and inspect the property for assessment purposes not
less than thirty (30) days before making a physical inspec-
tion of the property.

(b) The department may request that the industrial
company and county assessor make available all informa-
tion necessary or proper to determine the true tax value. If
the industrial company fails or refuses to provide the
information requested, the department may take necessary
actions under IC 6-1.1-30-13. (Department of Local Govern-
ment Finance; 50 IAC 18-4-3)

Rule 5. Certification of Values; Appeal and Review

50 IAC 18-5-1 Preliminary/final certification of value
Authority: I1C 6-1.1-8.7-7
Affected: I1C6-1.1-8.7

Sec. 1. (@) The department shall make a preliminary
determination of true tax value of the industrial facility and
submit the preliminary value to the county auditor, the
county assessor, and the petitioner’s representative.

(b) The county assessor and the petitioner’s representa-
tive will have thirty (30) days to review the preliminary true
tax value issued under subsection (a) to determine the
validity and may present findings to the department in
support of or opposition to the department’s preliminary
determination. The department may extend or decrease this
time to review for good cause.

(c) The department may make additions or corrections to
the preliminary assessment based on the findings submitted
under subsection (b) when making its final certified assess-
ment determination.

(d) The department will certify a final assessment deter-
mination of an industrial company’s real property to the
county auditor, the county assessor, and the petitioner’s
representative within:

(1) six (6) months of a petition for reassessment filed

under 50 IAC 18-3-2(b); or
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(2) three (3) months if a petition is filed under 50 IAC 18-
3-2(c).

(e) The department will base its final certified value on
the evidence provided by the petitioners and county officials
and issue a final determination containing the following
information:

(1) Original assessment value.

(2) New assessment value if a change is made.

(3) A reason for the change in assessed value if a change

is made.

(4) Appeal rights.

(Department of Local Government Finance; 50 IAC 18-5-1)

50 IAC 18-5-2 Appeal of assessments
Authority: 1C 6-1.1-8.7-9
Affected: 1C6-1.1-8.7

Sec. 2. (a) The petitioner that petitioned for reassessment of
an industrial company’s true tax value under this article or the
county assessor of the county in which the industrial facility is
located may appeal the final assessment determination made
by the department under this article to the department.

(b) The department shall hold a hearing on any appeal
filed under subsection (a) and issue a final order within one
(1) year of the date the appeal is filed. (Department of Local
Government Finance; 50 IAC 18-5-2)

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on January
23, 2004 at 11:00 a.m., at the Indiana Government Center-
North, 100 North Senate Avenue, 1045 IEERB Conference
Room, Indianapolis, Indiana the Department of Local Govern-
ment Finance will hold a public hearing on proposed new rules
to govern the assessment of industrial facilities. Parties
interested in participating in the public hearing are encouraged
to attend and submit written statements expressing their specific
or general concerns, any suggested additions or revisions, and
any documentation that may serve to support, clarify, or
supplement their concerns, suggestions, or proposed revisions.
The Department of Local Government Finance also encourages
any interested party who has concerns, suggestions, or pro-
posed revisions to contact Heather Scheel, General Counsel,
Department of Local Government Finance, at (317) 232-5895
or by e-mail hscheel@tcb.state.in.us. Copies of these rules are
now on file at the Indiana Government Center-North, 100
North Senate Avenue, Room 1058 and Legislative Services
Agency, One North Capitol, Suite 325, Indianapolis, Indiana
and are open for public inspection.

Beth Henkel
Commissioner
Department of Local Government Finance
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TITLE 329 SOLID WASTE MANAGEMENT
BOARD

Proposed Rule
LSA Document #02-160

DIGEST

Amends 329 IAC 3.1-9-2 to be consistent with new ground
water quality standards at 327 |AC 2-11. Effective 30 days after
filing with the secretary of state.

HISTORY

First Notice of Comment Period: July 1, 2002, Indiana Register (25
IR 3495).

Second Notice of Comment Period: January 1, 2003, Indiana
Register (26 IR 1358).

Continuation of Second Notice of Comment Period: July 1, 2003,
Indiana Register (26 IR 3428).

Notice of First Public Hearing: September 1, 2003, Indiana Register
(26 IR 3903).

Date of First Public Hearing: October 21, 2003.

PUBLIC COMMENTS UNDER IC 13-14-9-4.5

IC 13-14-9-4.5 states that a board may not adopt a rule under IC 13-
14-9 that is substantively different from the draft rule published under
IC 13-14-9-4 until the board has conducted a third comment period
that is at least twenty-one (21) days long. Because this proposed rule
is not substantively different from the amended draft rule published on
July 1, 2003, at 26 IR 3428, the Indiana Department of Environmental
Management (IDEM) is not requesting additional comment on this
proposed rule.

SUMMARY/RESPONSE TO COMMENTS FROM THE SEC-
OND COMMENT PERIOD

IDEM requested public comment from January 1, 2003, through
January 31, 2003, on IDEM’s draft rule language. No comments were
received during the second comment period.

SUMMARY/RESPONSE TO COMMENTS FROM THE CON-
TINUATION OF THE SECOND COMMENT PERIOD

IDEM requested public comment from July 1, 2003, through July
31,2003, on IDEM’s amended draft rule language. No comments were
received during the continuation of the second comment period.

SUMMARY/RESPONSE TO COMMENTS RECEIVED AT THE
FIRST PUBLIC HEARING

On October 21, 2003, the solid waste management board (board)
conducted the first public hearing/board meeting concerning the
development of amendments to 329 IAC 3.1-9-2. No comments were
made at the first hearing.

FISCAL ANALYSIS PREPARED BY THE LEGISLATIVE
SERVICES AGENCY

Under IC 4-22-2-28, IDEM has estimated that the economic impact
of the proposed amendments to rules at 329 IAC 3.1-9-2 to make the
hazardous waste management program consistent with the ground
water quality standards in 327 IAC 2-11 will be less than five hundred
thousand dollars ($500,000) on the regulated entities. The economic
impact analysis for this rule was not submitted to the Legislative
Services Agency.
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329 IAC 3.1-9-2

SECTION 1. 329 IAC 3.1-9-2, PROPOSED TO BE
AMENDED AT 26 IR 1241, SECTION 4, IS AMENDED TO
READ AS FOLLOWS:

329 IAC 3.1-9-2 Exceptions and additions; final permit

standards
Authority: IC 13-14-8; IC 13-22-2-4
Affected: 1C 13-14-10; IC 13-22-2; IC 13-30-3; 40 CFR 264

Sec. 2. Exceptions and additions to federal final permit
standards are as follows:
(1) Delete 40 CFR 264.1(a) dealing with scope of the permit
program and substitute the following: The purpose of this
rule is to establish minimum standards which define the
acceptable management of hazardous waste at final state
permitted facilities.
(2) In 40 CFR 264.4 dealing with imminent hazard action,
delete “7003 of RCRA” and insert “IC 13-30-3 and IC 13-14-
10”.
(3) Reports to the state required at 40 CFR 264.56(d) shall be
communicated immediately to the Office of Land Quality,
Department of Environmental Management, 100 North
Senate Avenue, P.O. Box 6015, Indianapolis, Indiana 46206-
6015, (317) 233-7745, or (888) 233-7745 (toll-free in
Indiana). In addition to the requirements of this rule, all
requirements for spill reporting under 327 IAC 2-6.1 shall be
complied with.
(4) The written spill report required by 40 CFR 264.56(j)
must also include information deemed necessary by the
commissioner or the commissioner’s authorized agent to
carry out the purpose and intent of 327 IAC 2-6.1.
(5) In 40 CFR 264.75 dealing with the biennial report, delete
“EPA form 8700-13B” and insert “forms provided by the
commissioner”.
(6) In 40 CFR 264.76 dealing with unmanifested waste
reports, delete “The unmanifested waste report must be
submitted on EPA form 8700-13B”.
(7) In40 CFR 264.77 regarding additional reports, insert after
the first sentence in (c), “Ground water data for laboratory
analytical results and field parameters must be submitted as
follows:
(A) Two (2) paper copies on the most current form pre-
scribed by the commissioner.
(B) In addition to the paper copies required in clause (A),
an electronic report in a format prescribed by the commis-
sioner.
(d) The commissioner may request other information, as
required by Subparts F, K through N, and AA through CC of
this part, be submitted in an electronic format as prescribed
by the commissioner.”.
(8) In addition to the requirements in 40 CFR 264, Subpart E,
the reports required by 1C 13-22-4-3.1 must be kept on file
for at least three (3) years after submission to the department.



(9) In 40 CFR 264, subpart F, the term ‘“hazardous

constituent” includes the following contaminants:
Chemical Ab-
stracts Service

Contaminant Registry Number

Alachlor 15972-60-8
Asbestos 1332-21-4
Atrazine 1912-24-9
. . 10098-97-2,
Combined beta/photon emitters 10028-17-8
Dalapon 75-99-0
Di(2-ethylhexyl)adipate 103-23-1
cis-1,2-Dichloroethylene 156-59-2
Diquat 85-00-7
Ethylbenzene 100-41-4
Fluoride 16984-48-8
Glyphosate 1071-83-6
Gross alpha particle activity (in-
cluding Radium 226 but exclud- 12587-46-1
ing radon and uranium)
Nitrate (as N) 14797-55-8
Nitrite (as N) 14797-65-0
Picloram 1918-02-1
Radium 226 and 228 (combined) 1122862262?6?
Simazine 122-34-9
Styrene 100-42-5

(10) In 40 CFR 264.93(b), the commissioner may consider

327 IAC 2-11 in addition to the factors listed.

(11) Delete 40 CFR 264.94(a)(2), Table 1, and substitute

the following:

Table 1. Maximum Concentration of Constituents for
Groundwater Protection

Maximum Con-
Constituent centration

(mg/L)
Arsenic 0.05
Barium 1.0
Cadmium 0.005
Chromium 0.05
Lead 0.015
Mercury 0.002
Selenium 0.01
Silver 0.05
Endrin (1,2,3,4,10,10-hexachloro-1,7-
epoxy 1,4,4a,5,6,7,8,9a-octahydro-1, 4- 0.0002
endo, endo-5,8-dimethano naphthalene)
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Lindane (1,2,3,4,5,6-
hexachlorocyclohexane, gamma iso- 0.0002
mer)
Methoxychlor (1,1,1-Trichloro-2,2- 0.04
bis (p-methoxyphenylethane) '
Toxaphene (C,,H,,Cl,, Technical
chlorinated camphene, 67-69 percent 0.003
chlorine)
2,4-D (2,4-Dichlorophenoxyacetic

. 0.07
acid)
2,4,5-TP Silvex (2,4,5- 0.01
Trichlorophenoxypropionic acid) '

(12) In40 CFR 264.94(b), the commissioner may consider
327 IAC 2-11 in addition to the factors listed.

(13) In 40 CFR 264.99(9), in addition to the constituents
listed in 40 CFR 264, Appendix IX, the commissioner
may require a facility to monitor for the following

contaminants:

Contaminant

Chemical Ab-

stracts Service
Registry Number

Alachlor 15972-60-8
Asbestos 1332-21-4
Atrazine 1912-24-9
. . 10098-97-2,
Combined beta/photon emitters 10028-17-8
Dalapon 75-99-0
Di(2-ethylhexyl)adipate 103-23-1
cis-1,2-Dichloroethylene 156-59-2
Diquat 85-00-7
Fluoride 16984-48-8
Glyphosate 1071-83-6
Gross alpha particle activity (in-
cluding Radium 226 but exclud- 12587-46-1
ing radon and uranium)
Nitrate (as N) 14797-55-8
Nitrite (as N) 14797-65-0
Picloram 1918-02-1
. . 13982-63-3,
Radium 226 and 228 (combined) 15262-20-1
Simazine 122-34-9

€9} (14) Delete 40 CFR 264, Subpart H dealing with financial
requirements and substitute 329 IAC 3.1-15.

46y (15) Exceptions and additions to the standards for tank
systems in 40 CFR 264, Subpart J are under section 3 of this
rule.

@1y (16) In 40 CFR 264.221(e)(2)(i)(C), delete “permits
under RCRA Section 3005(c)” and insert “with final state
permits”.
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&2y (17) Delete 40 CFR 264.301(1).

13} (18) Delete 40 CFR 264, Appendix VI.

@4y (19) In 40 CFR 264.316(b), delete “(49 CFR Parts 178
and 179)” and substitute “(49 CFR Part 178)".

&5y (20) In 40 CFR 264.316(f), delete “fiber drums” and
substitute “nonmetal containers”.

46y (21) Delete 40 CFR 264.555(¢e)(6).

(22) The requirements in subdivisions (9) through (13) do
not apply to any of the following industries to a greater
extent than the standard of conduct established in the
related federal regulation or regulatory policy, until July
1, 2005:

Industry .... Standard Industry Classification Code
Steel works, blast furnaces (including coke ovens), and
rolling ....... ... .. 3312
Gray and ductile iron foundries ............... 3321
Malleable iron foundries ..................... 3322
Steel investment foundries ................... 3324
Steel foundries, not elsewhere classified ........ 3325
Aluminum foundries ........................ 3365
Copper foundries .......... ... ... o ... 3366

Nonferrous foundries, except aluminum and copper 3369

(Solid Waste Management Board; 329 IAC 3.1-9-2; filed Jan
24,1992, 2:00 p.m.: 15 IR 935; errata filed Nov 8, 1995, 4:00
p.m.: 19 IR 353; filed Jul 18, 1996, 3:05 p.m.: 19 IR 3356; filed
Aug 7, 1996, 5:00 p.m.: 19 IR 3365; filed Jan 9, 1997, 4:00
p.m.: 20 IR 1112; filed Mar 19, 1998, 10:05 a.m.: 21 IR 2741;
errata filed Apr 8, 1998, 2:50 p.m.: 21 IR 2989; errata filed
Aug 10, 2000, 1:26 p.m.: 23 IR 3091; readopted filed Jan 10,
2001, 3:25 p.m.: 24 IR 1535; filed Jan 22, 2001, 9:46 a.m.: 24
IR 1617; errata filed Mar 19, 2001, 10:31 a.m.: 24 IR 2470;
filed Apr 5, 2001, 1:29 p.m.: 24 IR 2433; filed Jun 3, 2002,
10:40 a.m.: 25 IR 3112)

Notice of Public Hearing

Under IC 4-22-2-24, I1C 13-14-8-6, and IC 13-14-9, notice is
hereby given that on February 17, 2004 at 1:30 p.m., at the
Indiana Government Center-South, 402 West Washington
Street, Conference Center Room A, Indianapolis, Indiana the
Solid Waste Management Board will hold a public hearing on
proposed amendments to 329 IAC 3.1-9-2.

The purpose of this hearing is to receive comments from the
public prior to final adoption of these rules by the board. All
interested persons are invited and will be given reasonable
opportunity to express their views concerning the proposed
amendments. Oral statements will be heard, but, for the
accuracy of the record, all comments should be submitted in
writing.

Additional information regarding this action may be obtained
from Steve Mojonnier, Rules, Planning and Outreach Section,
Office of Land Quality, (317) 233-1655 or call (800) 451-6027
(in Indiana) and ask for extension 3-1655.
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Individuals requiring reasonable accommodations for
participation in this event should contact the Indiana Depart-
ment of Environmental Management, Americans with Disabili-
ties Act coordinator at:

Attn: ADA Coordinator

Indiana Department of Environmental Management

100 North Senate Avenue

P.O. Box 6015

Indianapolis, Indiana 46206-6015
or call (317) 233-0855, (TDD): (317) 232-6565. Speech and
hearing impaired callers may contact IDEM via the Indiana
Relay Service at 1-800-743-3333. Please provide a minimum of
72 hours’ notification.

Copies of these rules are now on file at the Office of Land
Quality, 100 North Senate Avenue and Legislative Services
Agency, One North Capitol, Suite 325, Indianapolis, Indiana
and are open for public inspection.

Bruce H. Palin
Deputy Assistant Commissioner
Office of Land Quality

TITLE 405 OFFICE OF THE SECRETARY OF
FAMILY AND SOCIAL SERVICES

Proposed Rule
LSA Document #03-236

DIGEST

Amends 405 IAC 1-8-2 to define intestinal and multivisceral
transplants and to allow intestinal and multivisceral transplant
procedures to be reimbursed on a percentage of reasonable cost
until such time an appropriate diagnosis-related group (DRG)
as determined by the office can be assigned. Effective 30 days
after filing with the secretary of state.

405 IAC 1-10.5-2
405 IAC 1-10.5-3

SECTION 1. 405 IAC 1-10.5-2, PROPOSED TO BE
AMENDED AT 26 IR 3930, SECTION 3, IS AMENDED TO
READ AS FOLLOWS:

405 IAC 1-10.5-2 Definitions
Authority: 1C 12-15-21-2; I1C 12-15-21-3
Affected:  1C 12-15-15-1; IC 12-24-1-3; IC 12-25; IC 16-21

Sec. 2. (a) The definitions in this section apply throughout
this rule.

(b) “Allowable costs” means Medicare allowable costs as
defined by 42 U.S.C. 1395(f).

(c) “All patient DRG grouper” refers to a classification
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system used to assign inpatient stays to DRGs.

(d) “Base amount” means the rate per Medicaid stay which
that is multiplied by the relative weight to determine the DRG
rate.

(e) “Base period” means the fiscal years used for calculation
of the prospective payment rates including base amounts and
relative weights.

(F) “Capital costs” are costs associated with the capital costs
of the facility. The term includes, but is not limited to, the
following:

(1) Depreciation.

(2) Interest.

(3) Property taxes.

(4) Property insurance.

(9) “Children’s hospital” means a freestanding general acute
care hospital licensed under IC 16-21 that:
(1) is designated by the Medicare program as a children’s
hospital; or
(2) furnishes services to inpatients who are predominantly
individuals under eighteen (18) years of age, as determined
using the same criteria used by the Medicare program to
determine whether a hospital’s services are furnished to
inpatients who are predominantly individuals under eighteen
(18) years of age.
“Freestanding” does not mean a wing or specialized unit within
a general acute care hospital.

(h) “Cost outlier case” means a Medicaid stay that exceeds a
predetermined threshold, defined as the greater of twice the
DRG rate or a fixed dollar amount established by the office.
This amount may be changed at the time the relative weights are
adjusted.

(i) “Diagnosis-related group” or “DRG” means a classifica-
tion of an inpatient stay according to the principal diagnosis,
procedures performed, and other factors that reflect clinically
cohesive groupings of inpatient hospital stays utilizing similar
hospital resources. Classification is made through the use of the
all patient (AP) DRG grouper.

(1) “Discharge” means the release of a patient from an acute
care facility. Patients may be discharged to their home, another
health care facility, or due to death. Transfers from one (1) unit
in a hospital to another unit in the same hospital shall not be
considered a discharge unless one (1) of the units is paid
according to the level-of-care approach.

(k) “DRG daily rate” means the per diem payment amount for
a stay classified into a DRG calculated by dividing the DRG
rate by the average length of stay for all stays classified into the
DRG.
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() “DRG rate” means the product of the relative weight
multiplied by the base amount. It is the amount paid to reim-
burse hospitals for routine and ancillary costs of providing care
for an inpatient stay.

(m) “Inpatient” means a patient who was admitted to a
medical facility on the recommendation of a physician and who
received room, board, and professional services in the facility.

(n) “Inpatient hospital facility” means:

(1) a general acute hospital licensed under IC 16-21;

(2) a mental health institution licensed under IC 12-25;
(3) a state mental health institution under IC 12-24-1-3; or
(4) a rehabilitation inpatient facility.

(o) “Intestinal transplant” means the grafting of either
the small or large intestines from a donor into a recipient.

ey (p) “Less than one-day stay” means a medical stay of less
than twenty-four (24) hours.

o} (q) “Level-of-care case” means a medical stay, as defined
by the office, that includes psychiatric cases, rehabilitation
cases, long term care hospital admissions, and certain burn
cases.

e} (r) “Level-of-care rate” means a per diem rate that is paid
for treatment of a diagnosis or performing a procedure subject
to subsection {p)- (q).

9 (s) “Long termcare hospital” means a freestanding general
acute care hospital licensed under IC 16-21 that:
(1) is designated by the Medicare program as a long term
hospital; or
(2) has an average inpatient length of stay greater than
twenty-five (25) days as determined using the same criteria
used by the Medicare program to determine whether a
hospital’s average length of stay is greater than twenty-five
(25) days.
“Freestanding” does not mean a wing or specialized unit within
a general acute care hospital.

£s} (t) “Marginal cost factor” means a percentage applied to
the difference between the cost per stay and the outlier thresh-
old for purposes of the cost outlier computation.

) (u) “Medicaid day” means any part of a day, including the
date of admission, for which a patient enrolled with the Indiana
Medicaid program is admitted as an inpatient and remains
overnight. The day of discharge is not considered a Medicaid
day. The term does not include any portion of an outpatient
service under 405 IAC 1-8-3 that precedes an admission as an
inpatient subject to subsection (m).

) (v) “Medicaid stay” means an episode of care provided in
an inpatient setting that includes at least one (1) night in the
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hospital and is covered by the Indiana Medicaid program.

) (w) “Medical education costs” means the direct costs
associated with the salaries and benefits of medical interns and
residents and paramedical education programs.

(x) “Multivisceral transplant” means the grafting of
either the small or large intestines and one (1) or more of
the following organs from a donor into a recipient:

(1) Liver.

(2) Stomach.

(3) Pancreas.

) (y) “Office” means the office of Medicaid policy and
planning of the family and social services administration.

©9 (2) “Outlier payment amount” means the amount reim-
bursed in addition to the DRG rate for certain inpatient stays
that exceed cost thresholds established by the office.

£y} (aa) “Per diem” means an all-inclusive rate per day that
includes routine and ancillary costs and capital costs.

2y (bb) “Principal diagnosis” means the diagnosis, as
described by ICD-9-CM code, for the condition established
after study to be chiefly responsible for occasioning the
admission of the patient for care.

fae) (cc) “Readmission” means that a patient is admitted into
the hospital following a previous hospital admission and
discharge for a related condition as defined by the office.

tbby (dd) “Rebasing” means the process of adjusting the base
amount using more recent claims data, cost report data, and
other information relevant to hospital reimbursement.

tee) (ee) “Relative weight” means a numeric value that
reflects the relative resource consumption for the DRG to which
it is assigned. Each relative weight is multiplied by the base
amount to determine the DRG rate.

tdd) (ff) “Routine and ancillary costs” means costs that are
incurred in providing services exclusive of medical education
and capital costs.

tee) (gg) “Transfer” means a situation in which a patient is
admitted to one (1) hospital and is then released to another
hospital during the same episode of care. Movement of a patient
from one (1) unit to another unit within the same hospital will
not constitute a transfer unless one (1) of the units is paid under
the level-of-care reimbursement system.

¢ (hh) “Transferee hospital” means that hospital that
accepts a transfer from another hospital.

tgg) (ii) “Transferring hospital” means the hospital that
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initially admits and then discharges the patient to another
hospital. (Office of the Secretary of Family and Social Services;
405 IAC 1-10.5-2; filed Oct 5, 1994, 11:10 a.m.: 18 IR 244;
filed Dec 19, 1995, 3:00 p.m.: 19 IR 1082; filed Dec 27, 1996,
12:00 p.m.: 20 IR 1514; readopted filed Jun 27, 2001, 9:40
a.m.: 24 IR 3822; filed Aug 31, 2001, 9:53 a.m.: 25 IR 55)

SECTION 2. 405 IAC 1-10.5-3, PROPOSED TO BE
AMENDED AT 26 IR 3932, SECTION 4, ISAMENDED TO
READ AS FOLLOWS:

405 IAC 1-10.5-3 Prospective reimbursement methodol-

0ogy
Authority: 1C 12-15-21-2; I1C 12-15-21-3
Affected: 1C 12-15-15-1

Sec. 3. (a) The purpose of this section is to establish a
prospective, cost-based reimbursement methodology for
services provided by inpatient hospital facilities that are covered
by the state of Indiana Medicaid program. The methodology for
reimbursement described in this section shall be a prospective
system wherein a payment rate for each hospital stay will be
established according toa DRG reimbursement methodology or
a level-of-care reimbursement methodology or, in the case of
intestinal or multivisceral transplants, as described under
subsection (j). Prospective payment shall constitute full
reimbursement unless otherwise indicated herein or as indicated
in provider manuals and update bulletins. There shall be no
year-end cost settlement payments.

(b) Rebasing of the DRG and level-of-care methodologies
will apply information from the most recent available cost
report that has been filed and audited by the office or its
contractor.

(c) Payment for inpatient stays reimbursed according to the
DRG methodology shall be equal to the lower of billed charges
or the sum of the DRG rate, the capital rate, the medical
education rate, and, if applicable, the outlier payment amount.

(d) Payment for inpatient stays reimbursed as level-of-care
cases shall be equal to the lower of billed charges or the sum of
the per diem rate for each Medicaid day, the capital rate, the
medical education rate, and, if applicable, the outlier payment
amount (burn cases only).

(e) Inpatient stays reimbursed according to the DRG method-
ology shall be assigned to a DRG using the all patient DRG
grouper.

() The DRG rate is equal to the product of the relative weight
and the base amount.

(9) Relative weights will be reviewed by the office and
adjusted no more often than annually by using the most recent
reliable claims data and cost report data to reflect changes in
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treatment patterns, technology, and other factors that may
change the relative use of hospital resources. Interim adjust-
ments to the relative weights will not be made except in
response to legislative mandates affecting Medicaid participat-
ing hospitals. Each legislative mandate will be evaluated
individually to determine whether an adjustment to the relative
weights will be made. DRG average length of stay values and
outlier thresholds will be revised when relative weights are
adjusted. The office shall include the costs of outpatient
hospital and ambulatory surgical center services that lead to an
inpatient admission when determining relative weights. Such
costs occurring within three (3) calendar days of an inpatient
admission will not be eligible for outpatient reimbursement
under 405 IAC 1-8-3. For reporting purposes, the day on which
the patient is formally admitted as an inpatient is counted as the
first inpatient day.

(h) Base amounts will be reviewed annually by the office and
adjusted no more often than every second year by using the
most recent reliable claims data and cost report data to reflect
changes in treatment patterns, technology, and other factors that
may change the cost of efficiently providing hospital services.

(i) The office may establish a separate base amount for
children’s hospitals to the extent necessary to reflect significant
differences in cost. Each children’s hospital will be evaluated
individually for eligibility for the separate base amount. Chil-
dren’s hospitals with a case mix adjusted cost per discharge
greater than one (1) standard deviation above the mean cost per
discharge for DRG services will be eligible to receive the
separate base amount established under this subsection. The
separate base amount is equal to one hundred twenty percent
(120%) of the statewide base amount for DRG services.

() The reimbursement methodology for all covered
intestinal and multivisceral transplants shall be equal to
ninety percent (90%o) of reasonable cost, until such time an
appropriate DRG as determined by the office can be
assigned. The office will use the most recent cost report data
that has been filed and audited by the office or its contrac-
tor to determine reasonable costs.

) (K) Level-of-care rates will be reviewed annually by the
office and adjusted no more often than every second year by
using the most recent reliable claims data and cost report data
to reflect changes in treatment patterns, technology, and other
factors that may change the cost of efficiently providing
hospital services. The office shall not set separate level-of-care
rates for different categories of facilities except as specifically
noted in this section.

< (1) Level-of-care cases are categorized as DRG numbers
424-428, 429 (excluding diagnosis code 317.XX-319.XX),
430-432,456-459, 462, and 472, as defined and grouped using
the all patient DRG grouper, version 14.1. These DRG numbers
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represent burn, psychiatric, and rehabilitative care.

& (m) In addition to the burn level-of-care rate, the office
may establish an enhanced burn level-of-care rate for hospitals
with specialized burn facilities, equipment, and resources for
treating severe burn cases. In order to be eligible for the
enhanced burn rate, facilities must offer a burn intensive care
unit.

fmy} (n) The office may establish separate level-of-care rates
for children’s hospitals to the extent necessary to reflect
significant differences in cost. Each children’s hospital will be
evaluated individually for eligibility for the separate level-of-
care rate. Children’s hospitals with a cost per day greater than
one (1) standard deviation above the mean cost per day for
level-of-care services will be eligible to receive the separate
base amount. Determinations will be made for each level-of-
care category. The separate base amount is equal to one hundred
twenty percent (120%) of the statewide level-of-care rate.

£m} (0) The office may establish separate level-of-care rates,
policies, billing instructions, and frequency for long term care
hospitals to the extent necessary to reflect differences in
treatment patterns for patients in such facilities. Hospitals must
meet the definition of long term hospital set forth in this rule to
be eligible for the separate level-of-care rate.

te} (p) Capital payment rates shall be prospectively deter-
mined and shall constitute full reimbursement for capital costs.
Capital per diem rates will be reviewed annually by the office
and adjusted no more often than every second year by using the
most recent reliable claims data and cost report data to reflect
changes in treatment patterns, technology, and other factors that
may change the capital costs associated with efficiently provid-
ing hospital services. Capital payment rates shall be adjusted to
reflect a minimum occupancy level for nonnursery beds of
eighty percent (80%).

) (g) The capital payment amount for Medicaid stays
reimbursed under the DRG methodology shall be equal to the
product of the per diem capital rate and the average length of
stay for all cases within the particular DRG. Medicaid stays
reimbursed under the level-of-care methodology will be paid the
per diem capital rate for each covered day of care. The office
shall not set separate capital per diem rates for different
categories of facilities except as specifically noted in this rule.

&) (r) Medical education rates shall be prospective, hospital-
specific per diem amounts. The medical education payment
amount for stays reimbursed under the DRG methodology shall
be equal to the product of the medical education per diem rate
and the average length of stay for the DRG. Payment amounts
for medical education for stays reimbursed under the level-of-
care methodology shall be equal to the medical education per
diem rate for each covered day of care.
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) (s) Facility-specific, per diem medical education rates shall
be based on medical education costs per day multiplied by the
number of residents reported by the facility. In subsequent
years, but no more often than every second year, the office will
use the most recent cost report data that has been filed and
audited by the office or its contractor to determine a medical
education cost per day that more accurately reflects the cost of
efficiently providing hospital services. For hospitals with
approved graduate medical education programs, the number of
residents will be determined according to the most recent
available cost report that has been filed and audited by the
office or its contractor. Indirect medical education costs shall
not be reimbursed.

s} (t) Medical education payments will only be available to
hospitals that continue to operate medical education programs.
Hospitals must notify the office within thirty (30) days follow-
ing discontinuance of their medical education program.

£ (u) For hospitals with new medical education programs,
the corresponding medical education per diem will not be
effective prior to notification to the office that the program has
been implemented. The medical education per diem shall be
based on the most recent reliable claims data and cost report
data.

=} (v) Cost outlier cases are determined according to a
threshold established by the office. For purposes of establishing
outlier payment amounts, prospective determination of costs per
inpatient stay shall be calculated by multiplying a cost-to-charge
ratio by submitted and approved charges. Outlier payment
amounts shall be equal to the marginal cost factor multiplied by
the difference between the prospective cost per stay and the
outlier threshold amount. Cost outlier payments are not avail-
able for cases reimbursed using the level-of-care methodology
except for burn cases that exceed the established threshold.

v} (w) Readmissions for the same or related diagnoses within
three (3) calendar days after discharge will be treated as the
same admission for payment purposes. Readmissions that occur
after three (3) calendar days will be treated as separate stays for
payment purposes but will be subject to medical review.

fw) (x) Special payment policies shall apply to certain
transfer cases. The transferee, or receiving, hospital is paid
according to the DRG methodology or level-of-care methodol-
ogy. The transferring hospital is paid the sum of the following:

(1) A DRG daily rate for each Medicaid day of the recipient’s

stay, not to exceed the appropriate full DRG payment, or the

level-of-care per diem payment rate for each Medicaid day of

care provided.

(2) The capital per diem rate.

(3) The medical education per diem rate. Certain DRGs are

established to specifically include only transfer cases; for

these DRGs, reimbursement shall be equal to the DRG rate.
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©9 (y) Hospitals will not receive separate DRG payments for
Medicaid patients subsequent to their return from a transferee
hospital. Additional costs incurred as a result of a patient’s
return from a transferee hospital are eligible for cost outlier
reimbursement subject to subsection ) (v). The office may
establish a separate outlier threshold or marginal cost factor for
such cases.

&9 (2) Special payment policies shall apply to less than
twenty-four (24) hour stays. For less than twenty-four (24)
hours stays, hospitals will be paid under the outpatient reim-
bursement methodology as described in 405 IAC 1-8-3. (Office
of the Secretary of Family and Social Services; 405 IAC 1-10.5-
3; filed Oct 5, 1994, 11:10 a.m.: 18 IR 245; filed Nov 16, 1995,
3:00 p.m.: 19 IR 664; filed Dec 19, 1995, 3:00 p.m.: 19 IR
1083; filed Dec 27, 1996, 12:00 p.m.: 20 IR 1515; errata filed
Mar 21, 1997, 9:45 a.m.: 20 IR 2116; readopted filed Jun 27,
2001, 9:40 a.m.: 24 IR 3822; filed Aug 31, 2001, 9:53 a.m.: 25
IR 57; errata filed Jan 25, 2002, 2:27 p.m.: 25 IR 1906; filed
Oct 20, 2003, 10:00 a.m.: 27 IR 863)

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on December
30, 2003 at 9:00 a.m., at the Indiana Government Center-
South, 402 West Washington Street, Conference Center Room
2, Indianapolis, Indiana the Office of the Secretary of Family
and Social Services will hold a public hearing on proposed
amendments to define and reimburse intestinal and
multivisceral transplant procedures. Copies of proposed
amendments to this rule are now available (along with copies
of the public notice) and may be inspected by contacting the
Director of the local County Division of Family and Children
office, except in Marion County, where public inspection may
be made at 402 West Washington Street, Room W382, India-
napolis, Indiana. Written comments may be directed to IFSSA,
Attention: Zachary Jackson, 402 West Washington Street, Room
W382, P.O. Box 7083, Indianapolis, Indiana 46207-7083.
Correspondence should be identified in the following manner:
“COMMENTS RE: LSA DOCUMENT #03-236 PROPOSED
CHANGE TO INPATIENT HOSPITAL REIMBURSEMENT
SYSTEM”. Written comments received will be made available
for public display at the address herein of the Office of
Medicaid Policy and Planning. Copies of these rules are how
on file at the Indiana Government Center-South, 402 West
Washington Street, Room W451 and Legislative Services
Agency, One North Capitol, Suite 325, Indianapolis, Indiana
and are open for public inspection.

Cheryl Sullivan

Secretary

Office of the Secretary of Family and Social
Services
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TITLE 405 OFFICE OF THE SECRETARY OF
FAMILY AND SOCIAL SERVICES

Proposed Rule
LSA Document #03-260

DIGEST

Amends 405 IAC 6-2-3, 405 IAC 6-2-5, 405 IAC 6-3-3, 405
IAC 6-4-2, 405 IAC 6-4-3, 405 IAC 6-5-1, 405 IAC 6-5-2, 405
IAC 6-5-3, 405 IAC 6-5-4, 405 IAC 6-5-6 provisions affecting
eligibility and enrollment requirements, and policy for the
Indiana Prescription Drug Program. Repeals 405 IAC 6-2-21,
405 IAC 6-2-22, 405 IAC 6-6-3, and 405 IAC 6-6-4. Effective
30 days after filing with the secretary of state.

405 IAC 6-2-3 405 IAC 6-5-1
405 IAC 6-2-5 405 IAC 6-5-2
405 IAC 6-2-21 405 IAC 6-5-3
405 IAC 6-2-22 405 IAC 6-5-4
405 IAC 6-3-3 405 IAC 6-5-6
405 IAC 6-4-2 405 IAC 6-6-3
405 IAC 6-4-3 405 IAC 6-6-4

SECTION 1. 405 IAC 6-2-3, AS AMENDED AT 26 IR 697,
SECTION 1, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-2-3 “Benefit period” defined
Authority: I1C 12-10-16-5
Affected: 1C 12-10-16

Sec. 3. “Benefit period” means a specified time frame during
which an enrollee aeertes or expends the cost of prescription
drugs. The benefit periods are period is specified in 405 IAC
6-5-3. (Office of the Secretary of Family and Social Services;
405 IAC 6-2-3; filed Mar 8, 2001, 11:19 a.m.: 24 IR 2456; filed
Nov 4, 2002, 12:13 p.m.: 26 IR 697)

SECTION 2. 405 IAC 6-2-5, AS AMENDED AT 26 IR 697,
SECTION 2, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-2-5 “Complete application” defined
Authority: I1C 12-10-16-5
Affected: 1C 12-10-16

Sec. 5. “Complete application” means an application which
that includes the following information about the applicant and
applicant’s spouse, if applicable:

(1) Name.

(2) Address of domicile.

(3) Date of birth.

(4) Social Security number.

(5) Marital status.

(6) Whether the apphicant had health insurance with a

preseription drug benefit in the past year:

A (6) Whether the applicant currently has insurance that

includes a prescription drug benefit.

8} (7) Whether the applicant is on Medicaid tretueing
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Medieait with a speng-down: prescription drug assistance.
€9} (8) Whether the applicant has restdee intends to reside
in Indiana for at teast ninety {96} days in the past twelve (12)
months: permanently.
6} (9) Proof of income.
&1 (10) Signature.
(Office of the Secretary of Family and Social Services; 405 IAC
6-2-5; filed Mar 8, 2001, 11:19 a.m.: 24 IR 2457; filed Nov 4,
2002, 12:13 p.m.: 26 IR 697)

SECTION 3.405 IAC 6-3-3, AS AMENDED AT 26 IR 699,
SECTION 16, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-3-3 Date of availability
Authority: 1C 12-10-16-5
Affected: 1C 12-10-16

Sec. 3. {a) The program is avatlable to an enrolee beginning
with the benefit period prior to the one in which the enroHee
apphied for enrotment in the program:

by (a) After July 1, 2002, program availability will be no
sooner than the date complete application is received and
approved.

€} (b) Those enrollees applying on or before the tenth of a
month will have point of service benefits available on the first
day of the following month. Those enrollees applying after the
tenth of a month will have point of service benefits available no
later than the first day of the second following month.

ey (c) The program is not available for prescription drugs
purchased prior to the month in which the enrollee turned sixty-
five (65) years of age. (Office of the Secretary of Family and
Social Services; 405 IAC 6-3-3; filed Mar 8, 2001, 11:19 a.m.:
24 IR 2459; filed Nov 4, 2002, 12:13 p.m.: 26 IR 699)

SECTION 4. 405 IAC 6-4-2, AS AMENDED AT 26 IR 699,
SECTION 17, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-4-2 Income
Authority: IC 12-10-16-5
Affected: I1C 12-10-16

Sec. 2. (@) To be eligible for the program, an applicant’s
monthly family net income must not exceed the income limit
listed below for the applicant’s family size:

Family Size Net Monthly Income Limit
1 $997 $1,011
2 $1:344 $1,364
3 $3,696 $1,717

(b) For each additional family member over three (3), the
family member standard shall be added to the net monthly
income limit for a family of three (3) in order to calculate the
net monthly income limit. A child who earns more than the

+
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family member standard per month is not included in the
calculation of monthly net income or in family size.

(c) The monthly net income limits are determined by multi-
plying the annual federal poverty guideline amounts for each
family size by one hundred thirty-five percent (135%), dividing
by twelve (12), and then rounding up to the next whole dollar.

(d) The income standards in subsection (a) shall increase
annually in the same percentage (%) amount that is applied to
the federal poverty guideline. The increase shall be effective on
the first day of the second month following the month of
publication of the federal poverty guideline in the Federal
Register.

(e) The Social Security cost of living adjustment (COLA)
received annually in January isdisregarded until subsection
(d) occurs.

(F) A general monthly income disregard of twenty dollars
($20) is allowed and applied per household. It is deducted
from the total monthly net income. (Office of the Secretary of
Family and Social Services; 405 IAC 6-4-2; filed Mar 8, 2001,
11:19 a.m.: 24 IR 2459; filed Nov 4, 2002, 12:13 p.m.: 26 IR 699)

SECTION 5. 405 IAC 6-4-3 1S AMENDED TO READ AS
FOLLOWS:

405 IAC 6-4-3 Ineligibility
Authority: I1C 12-10-16-5
Affected: IC 12-10-16

Sec. 3. Notwithstanding any other provision of this article, an
individual is not eligible for the program if any of the following
apply:

(1) Fhe individual had health instrance with & preseription

trug benefit during the prior benefit pertod and; at the time of

appheatier; The individual has health insurance with a

prescription drug benefit at the time of application.

(2) The individual kas is not resteteet domiciled in Indiana. fer

ninety (96 days ot mere during the past twetve (12) months:

(3) The individual does not intend to reside permanently

in Indiana.

€3} (4) The individual is an inmate of a correctional facility.
(Office of the Secretary of Family and Social Services; 405 IAC
6-4-3; filed Mar 8, 2001, 11:19 a.m.: 24 IR 2460; errata filed
May 30, 2001, 10:00 a.m.: 24 IR 3070)

SECTION 6. 405 IAC 6-5-1, AS AMENDED AT 26 IR 700,
SECTION 18, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-5-1 Prescription drug coverage
Authority: I1C 12-10-16-5
Affected: 1C 12-10-16

Sec. 1. {a) Fhe program shal isste a partiat refund to an
enrollee for the ptrchase of prescription drugs; as defined under
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this articte; based tupon the Himitations set forth in this rute i an
enroHee submits a refund certificate:

{b) Rather than submit a refund certificate; An eligible
enrollee may go to any participating provider to purchase
prescription drugs and present his or her prescription and
program identification card at the point of service to receive
immediate program benefits. At the point of service, the
provider shall determine the following:

(1) Whether the enrollee is eligible.

(2) Whether the individual whose name appears on the

identification card is the same as the individual for whom the

prescription is written.

(3) Whether the enrollee has benefits available.

(4) The price of a prescription drug in accordance with 405

IAC 6-8-3.

(5) That all prescription discounts, if applicable, are taken

after the appropriate drug price has been determined.

(6) The amount of the enrollee’s copayment.

(Office of the Secretary of Family and Social Services; 405 IAC
6-5-1; filed Mar 8, 2001, 11:19 a.m.: 24 IR 2460; filed Nov 4,
2002, 12:13 p.m.: 26 IR 700)

SECTION 7.405 IAC 6-5-2, AS AMENDED AT 26 IR 700,
SECTION 19, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-5-2 Benefit defined by family income level
Authority: IC 12-10-16-5
Affected: 1C 12-10-16

Sec. 2. (a) The refund or benefit at the time of purchase,
which is issued to an enrollee per benefit period, is limited by
family monthly net income as follows:

Individual’s Couple’s
Income Monthly Monthly Annual
Guideline Net Income  Net Income Benefit
Upto 135% | Up to $997 Upto 50% bene-
of federal $1,011 per $1;344 fit, up to
poverty month $1,364 per | $500 bene-
guideline month fit/year
Upto 120% | Up to $886 Upto 50% bene-
of federal $898 per $1194 fit, up to
poverty month $1,212 per | $750 bene-
guideline month fit/year
Under 100% | Upto$739 | Upto $995 | 50% bene-
of federal $748 $1,010 per fit, up to
poverty per month month $1,000 ben-
guideline efit/year

(b) An enrollee and spouse who are enrolled in the program
will each receive the maximum refund; of benefit at the time of
purchase for prescription drug expenses up to the annual benefit
in subsection (a) for which they qualify by family income level.

(c) Upon such time as the enrollee exceeds the annual benefit,
the enrollee may use the program identification card to access

+
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program benefit prescription drug rates as defined by 405 IAC
6-8-3 and 405 IAC 6-8-4 until the enrollee benefit period
expires. (Office of the Secretary of Family and Social Services;
405 IAC 6-5-2; filed Mar 8, 2001, 11:19 a.m.: 24 IR 2460; filed
Nov 4, 2002, 12:13 p.m.: 26 IR 700)

SECTION 8. 405 IAC 6-5-3, AS AMENDED AT 26 IR 700,
SECTION 20, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-5-3 Benefit period
Authority: I1C 12-10-16-5
Affected: 1C 12-10-16

Sec. 3. {a) The refund certificate program shal consist of four
t4) benefit periotis per year; defined as foows:

{4 Benefit period one: October 1 threugh Becember 3%

2) Benefit period two: January 1 throtgh Mareh 31

4) Benefit period four: July 1 through September 36-

b} The point of service benefit shall be one (1) year of
continuous eligibility up to the benefit limit in accordance with
section 2 of this rule. (Office of the Secretary of Family and
Social Services; 405 IAC 6-5-3; filed Mar 8, 2001, 11:19 a.m.:
24 IR 2460; filed Nov 4, 2002, 12:13 p.m.: 26 IR 700)

SECTION 9. 405 IAC 6-5-4, AS AMENDED AT 26 IR 701,
SECTION 21, IS AMENDED TO READ AS FOLLOWS:

405 IAC 6-5-4 Benefit duration
Authority: I1C 12-10-16-5
Affected: I1C 12-10-16

Sec. 4. ta) Fhe refund certificate program is avaitable to an
enroltlee for a maximum of fotr (4) consecttive benefit periods:

b} (a) The point of service benefit is available to an enrollee
for one (1) year of continuous benefits.

ey H an enrollee is utilizing both the refund certificate
program ant the point of service program; the maximum bepefit
turation to an enrolee is one (1) year of eontintous benefits:

ey Fo reenrolt in the refund certificate program or (b)
Following the expiration of the enrollee’s last benefit
period, the individual must reenroll for the point of service
benefits benefit. A new application must be submitted to the
office in accordance with this article. (Office of the Secretary of
Family and Social Services; 405 IAC 6-5-4; filed Mar 8, 2001,
11:19 a.m.: 24 IR 2460; filed Nov 4, 2002, 12:13 p.m.: 26 IR 701)

SECTION 10. 405 IAC 6-5-6, AS AMENDED AT 26 IR
701, SECTION 23,1SAMENDED TO READ AS FOLLOWS:

405 IAC 6-5-6 Benefits; program appropriations
Authority: I1C 12-10-16-5
Affected: 1C 12-10-16
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Sec. 6. (a) Upen stbmission of a completed refund eertificate;
of At the point of service, benefits are available under this
program on a first come, first served basis.

(b) Benefits will exist under this program to the extent that
appropriations are available for the program.

(c) The state budget director shall determine if appropriations
are available to continue offering and paying benefits to
enrollees. (Office of the Secretary of Family and Social Ser-
vices; 405 IAC 6-5-6; filed Mar 8, 2001, 11:19 a.m.: 24 IR
2460; filed Nov 4, 2002, 12:13 p.m.: 26 IR 701)

SECTION 11. THE FOLLOWING ARE REPEALED: 405
IAC 6-2-21; 405 IAC 6-2-22; 405 IAC 6-6-3; 405 IAC 6-6-4.

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on January
6, 2004 at 9:00 a.m., at the Indiana Government Center-South,
402 West Washington Street, Conference Center Room 2,
Indianapolis, Indiana the Office of the Secretary of Family and
Social Services will hold a public hearing on a proposed rule
to amend 405 IAC 6, provisions affecting eligibility and
enrollment requirements and remove provisions regarding the
refund system of processing claims for the Indiana Prescription
Drug Program (Hoosier Rx). Written comments may be
directed to MS-27 Office of General Counsel, Attention:
Maureen Bartolo, 402 West Washington Street, Room W451,
Indianapolis, Indiana 46204. Correspondence should be
identified in the following manner: “COMMENTS RE: PRO-
POSED RULE LSA Document #03-260: Indiana Prescription
Drug Program/Hoosier Rx””. Written comments received will be
made available for public display at the above listed address of
the Office of General Counsel. Copies of these rules are now on
file at the Indiana Government Center-South, 402 West
Washington Street, Room W451 and Legislative Services
Agency, One North Capitol, Suite 325, Indianapolis, Indiana
and are open for public inspection.

Cheryl Sullivan

Secretary

Office of the Secretary of Family and Social
Services

TITLE 410 INDIANA STATE DEPARTMENT OF
HEALTH

Proposed Rule
LSA Document #03-90

DIGEST

Amends 410 IAC 16.2-3.1-19 and 410 IAC 16.2-8-1 to
update the requirement for the Life Safety Code for health

+
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facilities. Effective 30 days after filing with the secretary of
state.

410 IAC 16.2-3.1-19
410 IAC 16.2-8-1

SECTION 1. 410 IAC 16.2-3.1-19 IS AMENDED TO
READ AS FOLLOWS:

410 IAC 16.2-3.1-19 Environment and physical stan-

dards
Authority: IC 16-28-1-7; IC 16-28-1-12
Affected: IC 16-28-5-1

Sec. 19. (a) The facility must be designed, constructed,
equipped, and maintained to protect the health and safety of
residents, personnel, and the public.

(b) The facility must meet the applicable provisions of the
4985 2000 edition of the Life Safety Code of the National Fire
Protection Association, which is incorporated by reference. This
section applies to all facilities initially licensed on or after the
effective date of this rule.

(c) Each facility shall comply with fire and safety standards,
including the applicable rules of the state fire prevention and
building safety commission (675 IAC) where applicable to
health facilities.

(d) An emergency electrical power system must supply power
adequate at least for lighting all entrances and exits, equipment
to maintain the fire detection, alarm, and extinguishing systems,
and life support systems in the event the normal electrical
supply is interrupted.

(e) When life support systems are used, the facility must
provide emergency electrical power with an emergency genera-
tor that is located on the premises.

(f) The facility must provide a safe, functional, sanitary, and
comfortable environment for residents, staff, and the public.
The facility must do the following:

(1) Establish procedures to ensure that water is available to

essential areas when there is a loss of normal water supply.

(2) Have adequate outside ventilation by means of windows

or mechanical ventilation, or a combination of the two (2).

(3) Equip corridors with firmly secured handrails.

(4) Maintain an effective pest control program so that the

facility is free of pests and rodents.

(5) Provide a home-like environment for residents.

(9) Personnel shall handle, store, process, and transport linen
in a manner that prevents the spread of infection as follows:

(1) Soiled linens shall be securely contained at the source

where it is generated and handled in a manner that protects

workers and precludes contamination of clean linen.

(2) Clean linen from a commercial laundry shall be delivered
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to a designated clean area in a manner that prevents contami-
nation.

(3) When laundry chutes are used to transport soiled linens,
the chutes shall be maintained in a clean and sanitary state.
(4) Linens shall be maintained in good repair.

(5) The supply of clean linens, washcloths, and towels shall
be sufficient to meet the needs of each resident. The use of
common towels, washcloths, or toilet articles is prohibited.

(h) The facility must provide comfortable and safe tempera-
ture levels.

(i) Each facility shall have an adequate heating and air
conditioning system.

(i) The heating and air conditioning systems shall be main-
tained in normal operating condition and utilized as necessary
to provide comfortable temperatures in all resident and public
areas.

(k) Resident rooms must be designed and equipped for
adequate nursing care, comfort, and full visual privacy of
residents.

(1) Requirements for bedrooms must be as follows:

(1) Accommodate no more than four (4) residents.

(2) Measure at least eighty (80) square feet per resident in
multiple resident bedrooms and at least one hundred (100)
square feet in single resident rooms.

(3) A facility initially licensed prior to January 1, 1964, must
provide not less than sixty (60) square feet per bed in multiple
occupancy rooms. A facility initially licensed after January 1,
1964, must have at least seventy (70) square feet of usable
floor area for each bed. Any facility that provides an increase
in bed capacity with plans approved after December 19, 1977,
must provide eighty (80) square feet of usable floor area per
bed.

(4) Any room utilized for single occupancy must be at least
eight (8) feet by ten (10) feet in size with a minimum ceiling
height of eight (8) feet. A new facility, plans for which were
approved after December 19, 1977, must contain a minimum
of one hundred (100) square feet of usable floor space per
room for single occupancy.

(5) Have direct access to an exit corridor.

(6) Be designed or equipped to assure full visual privacy for
each resident in that they have the means of completely
withdrawing from public view while occupying their beds.
(7) Except in private rooms, each bed must have ceiling
suspended cubicle curtains or screens of flameproof or flame-
retardant material, which extend around the bed to provide
total visual privacy, in combination with adjacent walls and
curtains.

(8) Have at least one (1) window to the outside with an area
equal to one-tenth (*/,,) of the total floor area of such rooms,
up to eighty (80) square feet per bed for rooms occupied by
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more than one (1) person and one hundred (100) square feet
for single occupancy.

(9) Have a floor at or above grade level. A facility whose
plans were approved before the effective date of this rule may
use rooms below ground level for resident occupancy if the
floors are not more than three (3) feet below ground level.

(m) The facility must provide each resident with the follow-
ing:
(1) A separate bed of proper size and height for the conve-
nience of the resident.
(2) A clean, comfortable mattress.
(3) Bedding appropriate to the weather, climate, and comfort
of the resident.
(4) Functional furniture and individual closet space in the
resident’s room with clothes racks and shelves accessible to
the resident and appropriate to the resident’s needs, including
the following:
(A) A bedside cabinet or table with hard surface, washable
top.
(B) A clothing storage closet (which may be shared),
including a closet rod and a shelf for clothing, toilet
articles, and other personal belongings.
(C) A cushioned comfortable chair.
(D) A reading or bed lamp.
(E) If the resident is bedfast, an adjustable over-the-bed
table or other suitable device.
(5) Each resident room shall have clothing storage, which
includes a closet at least two (2) feet wide and two (2) feet
deep, equipped with an easily opened door and a closet rod at
least eighteen (18) inches long of adjustable height to provide
access by residents in wheelchairs. The closet should be tall
enough that clothing does not drag on the floor and to provide
air circulation. A dresser, or its equivalent in shelf and drawer
space equal to a dresser with an area of at least four hundred
thirty-two (432) square inches, equipped with at least two (2)
drawers six (6) inches deep to provide for clothing, toilet
articles and other personal belongings shall also be provided.

(n) Each resident room must be equipped with or located near
toilet or bathing facilities such that residents who are independ-
ent in toileting, including chair-bound residents, can routinely
have access to a toilet on the unit. As used in this subsection,
“toilet facilities” means a space that contains a lavatory with
mirror and a toilet. Bathing and toilet facilities shall be parti-
tioned or completely curtained for privacy and mechanically
ventilated. Toilets, bath, and shower compartments shall be
separated from rooms by solid walls or partitions that extend
from the floor to the ceiling.

(o) Bathing facilities for residents not served by bathing
facilities in their rooms shall be provided as follows:

Residents Bathtubs or Showers
3to0 22 1
23 to 37 2
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38 to 52

53 to 67

68 to 82

83 t0 97
Portable bathing units may be substituted for one (1) or more of
the permanent fixtures with prior approval of the division.

o Ol Ww

(p) Toilet facilities shall be provided as set out in the building
code at the time the facility was constructed. This section
applies to facilities and additions to facilities for which con-
struction plans are submitted for approval after July 1, 1984. At
least one (1) toilet and lavatory shall be provided for each eight
(8) residents. At least one (1) toilet and one (1) lavatory of the
appropriate height for a resident seated in a wheelchair shall be
available for each sex on each floor utilized by residents.

(g) Toilet rooms adjacent to resident bedrooms shall serve no
more than two (2) resident rooms or more than eight (8) beds.

(r) Hot water temperature for all bathing and hand washing
facilities shall be controlled by automatic control valves. Water
temperature at point of use must be maintained between one
hundred (100) degrees Fahrenheit {466=F and one hundred
twenty (120) degrees Fahrenheit. (326°F)-

(s) Individual towel bars shall be provided for each resident.

(t) All bathing and shower rooms shall have mechanical
ventilation.

(u) The nurses’ station must be equipped to receive resident
calls through a communication system from the following:

(1) Resident rooms.

(2) Toilet and bathing facilities.

(3) Activity, dining, and therapy areas.

(v) The facility must provide sufficient space and equipment
in dining, health services, recreation, and program areas to
enable staff to provide residents with needed services as
required by this rule and as identified in each resident’s care
plan.

(w) Each facility shall have living areas with sufficient space
to accommodate the dining, activity, and lounge needs of the
residents and to prevent the interference of one (1) function
with another as follows:

(1) In a facility licensed prior to June 1970, the lounge area,

which may also be used for dining, shall be a minimum of ten

(10) square feet per bed.

(2) In a facility licensed since June 1970, total dining,

activity, and lounge area shall be at least twenty (20) square

feet per bed.

(3) Facilities for which construction plans are submitted for

approval after 1984, the total area for resident dining,

activity, and lounge purposes shall not be less than thirty (30)

square feet per bed.
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(4) Dining, lounge, and activity areas shall be:
(A) readily accessible to wheelchair and ambulatory
residents; and
(B) sufficient in size to accommodate necessary equipment
and to permit unobstructed movement of wheelchairs,
residents, and personnel responsible for assisting, instruct-
ing, or supervising residents.
(5) Dining tables of the appropriate height shall be provided
to assure access to meals and comfort for residents seated in
wheelchairs, geriatric chairs, and regular dining chairs.

(X) Room-bound residents shall be provided suitable and
sturdy tables or adjustable over-bed tables or other suitable
devices and chairs of proper height to facilitate independent
eating.

(y) Facilities having continuing deficiencies in the service of
resident meals directly attributable to inadequacies in the size of
the dining room or dining areas shall submit a special plan of
correction detailing how meal service will be changed to meet
the resident’s needs.

(z) A comfortably furnished resident living and lounge area
shall be provided on each resident occupied floor of a multi-
story building. This lounge may be furnished and maintained to
accommodate activity and dining functions.

(aa) The provision of an activity area shall be based on the
level of care of the residents housed in the facility. The facility
shall provide the following:

(1) Equipment and supplies for independent and group

activities and for residents having special needs.

(2) Space to store recreational equipment and supplies for the

activities program within or convenient to the area.

(3) Locked storage for potentially dangerous items, such as

scissors, knives, razor blades, or toxic materials.

(4) In a facility for which plans were approved after Decem-

ber 19, 1977, a rest room large enough to accommodate a

wheelchair and equipped with grab bars located near the

activity area.

(bb) Maintain all essential mechanical, electrical, and resident
care equipment in safe operating condition. Each facility shall
establish and maintain a written program for maintenance to
ensure the continued upkeep of the facility.

(cc) The facility must provide one (1) or more rooms desig-
nated for resident dining and activities. These rooms must:

(1) be well-lighted with artificial and natural lighting;

(2) be well-ventilated, with nonsmoking areas identified;

(3) be adequately furnished with structurally sound furniture

that accommodates residents’ needs, including those in

wheelchairs; and

(4) have sufficient space to accommodate all activities.

(dd) Each facility shall have natural lighting augmented by

artificial illumination, when necessary, to provide light intensity
and to avoid glare and reflective surfaces that produce discom-
fort and as indicated in the following table:

Minimum Average Area Foot-Candles

Corridors and interior ramp 15
Stairways and landing 20
Recreation area 40
Dining area 20
Resident care room 20
Nurses’ station 40
Nurses’ desk for charts and records 60
Medicine cabinet 75
Utility room 15
Janitor’s closet 15
Reading and bed lamps 20
Toilet and bathing facilities 20
Food preparation surfaces and utensil wash- 70
ing facilities

(ee) Each facility shall have a policy concerning pets. Pets
may be permitted in a facility but shall not be allowed to create
a nuisance or safety hazard. Any pet housed in a facility shall
have periodic veterinary examinations and required immuniza-
tions in accordance with state and local health regulations.

(ff) For purposes of IC 16-28-5-1, a breach of:

(1) subsection (a) is an offense;

(2) subsection (b), (c), (d), (e), (f), (9), (h), (i), (), (r), (u), or

(bb) is a deficiency; and

(3) subsection (k), (1), (m), (n), (0), (p), (@), (5), (1), (v), (W),

(%), (2), (aa), (cc), (dd), or (ee) is a noncompliance.
(Indiana State Department of Health; 410 IAC 16.2-3.1-19;
filed Jan 10, 1997, 4:00 p.m.: 20 IR 1543, eff Apr 1, 1997;
readopted filed Jul 11, 2001, 2:23 p.m.: 24 IR 4234)

SECTION 2. 410 IAC 16.2-8-1 IS AMENDED TO READ
AS FOLLOWS:

410 IAC 16.2-8-1 Incorporation by reference
Authority: IC 16-28-1-7; IC 16-28-1-12
Affected: 1C 16-28

Sec. 1. (a) When used in this article, references to the
publications in this subsection shall mean the version of that
publication listed below. The following publications are hereby
incorporated by reference:

(1) National Fire Protection Association (NFPA) 101, Life

Safety Code Handbook {985 (2000 Edition). Copies may be

obtained from the National Fire Protection Association, 1

Batterymarch Park, P.O. Box 99164 9101, Quincy, Massa-

chusetts 02269-9904.

(2) 42 CFR 493 (October 1, 1995 Edition).

(3) 42 CFR 483.75(e)(1) (October 1, 1995 Edition).

(b) Federal rules that have been incorporated by reference do
not include any later amendments than those specified in the
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incorporated citation. Sales of the Code of Federal Regulations
are handled exclusively by the Superintendent of Documents,
Government Printing Office, Washington, D.C. 20402. All
incorporated material is available for public review at the
Indiana state department of health. (Indiana State Department
of Health; 410 IAC 16.2-8-1; filed Jan 10, 1997, 4:00 p.m.: 20
IR 1588, eff Apr 1, 1997; errata filed Apr 10, 1997, 12:15 p.m.:
20 IR 2415; readopted filed Jul 11, 2001, 2:23 p.m.: 24 IR
4234)

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on December
22, 2003 at 2:00 p.m., at the Indiana State Department of
Health, 2 North Meridian Street, Rice Auditorium, Indianapo-
lis, Indiana the Indiana State Department of Health will hold a
public hearing on proposed amendments of 410 IAC 16.2-3.1-
19 and 410 IAC 16.2-8-1 to update the requirement for the Life
Safety Code for health facilities. Copies of these rules are now
on file at the Health Care Regulatory Services Commission at
the Indiana State Department of Health, 2 North Meridian
Street and Legislative Services Agency, One North Capitol,
Suite 325, Indianapolis, Indiana and are open for public
inspection.

Gregory A. Wilson, M.D.
State Health Commissioner
Indiana State Department of Health

TITLE 515 PROFESSIONAL STANDARDS BOARD

Proposed Rule
LSA Document #03-135
DIGEST
Adds 515 IAC 4 to establish the process whereby a teacher

obtains a proficient practitioner license. Effective 30 days after
filing with the secretary of state.

515 1AC 4

SECTION 1. 515 IAC 4 IS ADDED TO READ AS FOL-
LOWS:

ARTICLE4.PROFESSIONAL EDUCATOR LICENSE
TEACHERS

Rule 1. General Provisions; Definitions
515 IAC 4-1-1 Introduction
Authority: I1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 1. The purpose of this article is to define how teach-
ers may obtain a proficient practitioner license. (Profes-
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sional Standards Board; 515 IAC 4-1-1)

515 IAC 4-1-2 Definitions
Authority: 1C 20-1-1.4-7
Affected: 1C 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 2. The following definitions apply throughout this
article:
(1) “Assessment” means:
(A) a portfolio assessment, if one has been approved by
the board for the relevant licensing area;
(B) if no portfolio assessment has been approved by the
board for the relevant licensing area, an alternative
assessment or experience approved by the board; or
(C) any general assessments of professional teaching
knowledge and performance related to standards-based
teaching as the board may by rule require.
(2) “Assessment plan” means that portion of the profes-
sional development plans adopted as part of the school
improvement activities governed by IC 20-1-1-6.5 and
515 IAC 1-3-1.
(3) “Assessment program” refers to the two (2) year
period of the initial practitioner license, the first year of
which involves working with an assigned mentor. During
the second year of the assessment program, the teacher
completes the assessment.
(4) “Beginning teacher” means a person who:
(A) holds an initial practitioner license defined in 515
IAC 8;
(B) isemployed as a teacher under a contract described
in IC 20-6.1-4 or by an accredited nonpublic school
(511 1AC 6.1-1-1);
(C) is a designated teacher;
(D) has not successfully completed the required assess-
ments under this rule or an equivalent out-of-state
assessment;
(E) has less than two (2) years of creditable teaching
experience outside Indiana as defined by rule adopted
by the board; and
(F) is not covered by rules covering the workplace
specialist (515 IAC 10).
(5) “Board” means the professional standards board.
(6) “Designated teacher” means the teacher primarily
identified by the school to have primary academic
responsibility for:
(A) the class; or
(B) delivery of services specific to the license.
The term includes a teacher-of-record as defined in 511
IAC 7-17-72.
(7) “Equivalent out-of-state assessment” means a
standards-based assessment for beginning teachers
established by another state that is recognized by the
board as substantially equivalent to the beginning teacher
assessment under this rule.
(8) “Extended assessment program” refers to the proce-



Proposed Rules

dure by which an individual denied a proficient practitio-

ner license after completion of all requirements of the

assessment program during the second assessment year

may obtain that license.

(9) “Firstassessmentyear” for a beginning teacher means

the first full year of service.

(10) “Indiana mentoring and assessment program’ or

“IMAP” refers to the process outlined in this rule by

which a teacher holding an initial practitioner (515 IAC

8) may obtain a proficient practitioner license.

(11) “Licensing advisor” means a representative of a

teacher training institution within Indiana who acts as a

teacher advisor for, and at the request of, the applicant.

(12) “Mentor’” means a person who is assigned under 515

IAC 4-2-8.

(13) “Mentor faculty trainer” refers to a person who has

successfully completed a faculty training program offered

by the board.

(14) “Representative” means an individual who is autho-

rized to represent an individual who is unable to deliver

materials under 515 1AC 4-2-5(f).

(15) “Second assessment year” means the year of teaching

in an Indiana public or accredited nonpublic school after

the first assessment year.

(16) “Standards-based teaching” means teaching based

on the standards adopted by the board.

(17) “Teacher” means a professional person as defined by

IC 20-6.1-1-8 whose position in the school corporation

requires certain teacher training preparations and

licensing.

(18) “Teaching credential”” means a license or permit.
(Professional Standards Board; 515 IAC 4-1-2)

515 IAC 4-1-3 Initial practitioner license equivalency
Authority: IC 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 3. The initial practitioner license as used in this rule
is defined in 515 IAC 8 and is equivalent to an initial
standard license under I1C 20-6.1-3. (Professional Standards
Board; 515 IAC 4-1-3)

5151AC4-1-4 Proficient practitioner license equivalency
Authority: I1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 4. The proficient practitioner license as used in this
rule is equivalent to a renewed standard license under 515
IAC 1-2-3. (Professional Standards Board; 515 IAC 4-1-4)

515 IAC 4-1-5 Obtaining a license
Authority: I1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 5. (a) Teachers preparing in Indiana will obtain the
initial practitioner license through a certification of success-
ful completion from a teacher preparation program

approved under 515 IAC 3 and in the licensure areas
defined by 515 IAC 8. Teachers preparing in another state
may obtain the initial practitioner license through a certifi-
cation of successful completion from a teacher preparation
program in that state as defined by 515 IAC 9.

(b) A teacher who holds the initial practitioner instruc-
tional license may obtain the proficient practitioner license
through the assessment program. A teacher who holds a
valid license from another state may obtain the proficient
practitioner license either through the assessment program
or through other board-approved assessments or equivalent
out-of-state assessment.

(c) A teacher who holds the initial practitioner adminis-
trative (515 IAC 8-1-40 through 515 IAC 8-1-44) or school
services license (515 IAC 8-1-45 through 515 IAC 8-1-48)
may obtain the proficient practitioner license by completing
the assessment during the second year of the initial practi-
tioner license. (Professional Standards Board; 515 IAC 4-1-5)

515 IAC 4-1-6 Renewable license
Authority: 1C 20-1-1.4-7
Affected: IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 6. (a) A proficient practitioner license is a renewable
five (5) year license issued to a teacher who has successfully
completed a two (2) year assessment program. A proficient
practitioner license may be obtained under 515 IAC 4-2.

(b) The initial practitioner license may be renewed twice
without a recommendation from a licensing advisor if the
teacher has not been employed as defined in section 2(4)(B)
of this rule.

(c) Theinitial practitioner license may not be renewed for
teachers who have been enrolled in but not completed a
second assessment year (section 2(15) of this rule) or an
extended assessment program (section 2(8) of this rule)
unless a request for additional time (515 IAC 4-2-5(d)) has
been granted.

(d) The initial practitioner license shall not be renewed
for teachers who do not obtain a qualifying score on the
assessment after participation in an extended assessment
program. (Professional Standards Board; 515 IAC 4-1-6)

Rule 2. Proficient Practitioner

515 1AC 4-2-1 License
Authority: 1C 20-1-1.4-7
Affected: 1C 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 1. (a) A proficient practitioner license is a renewable
five (5) year license issued to a teacher who has successfully
completed a two (2) year assessment program. A beginning
teacher may obtain a proficient practitioner license by
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completing any general assessment adopted by the board
under this rule and by completing the required assessment
of a portfolio completed during the assessment program in
a licensing area for which the board has approved a
portfolio assessment or by completing an alternate assess-
ment or experience defined by the board if the board has
not approved a portfolio assessment for the licensing area.

(b) Each teacher seeking a proficient practitioner license
shall complete a portfolio, or alternate assessment or
experience, in the second assessment year. The teacher must
complete the portfolio or alternate assessment or experience
designated by the board for the licensing area that appears
on the teacher’s initial practitioner license.

(c) An applicant for a proficient practitioner license must
have completed either the portfolio or alternate assessment
or experience within two (2) years of the effective date of
the initial practitioner license, except for an applicant in an
extended assessment program or an applicant who holds an
emergency permit (515 IAC 9-1-17 through 515 IAC 9-1-
24). (Professional Standards Board; 515 IAC 4-2-1)

515 IAC 4-2-2 License application
Authority: I1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 2. (a) An application for a proficient practitioner
license or renewal of an initial practitioner license (section
3(b) of this rule) must include the following:

(1) A completed application in a format approved by the

board.

(2) A limited criminal history report from the Indiana

state police, dated no earlier than one (1) year prior to the

date the application is received by the board.

(3) A nonrefundable fee in the amount established in 515

IAC 1-2-19, in the form of a cashier’s check, certified

check, money order, or by electronic payment if the

board accepts fees electronically.

(4) The initial practitioner license or equivalent as

determined by the board.

(5) For a proficient practitioner license only, documenta-

tion described in section 4 or 5 of this rule that the

assessment program or an equivalent experience recog-
nized by the board has been successfully completed.

(b) An incomplete application may be returned. The
applicant may be required to also submit a new fee as a
result of submitting an incomplete application. The appli-
cant is responsible for any delays in license processing
caused by the submission of an incomplete application.
(Professional Standards Board; 515 IAC 4-2-2)

5151AC4-2-3 Licenseapplication; additional requirements
Authority: IC 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 3. (a) In addition to the items in section 2 of this rule,
an application for a proficient practitioner license from a
candidate completing the assessment program in Indiana
must contain the following:

(1) If a portfolio is required, a completed portfolio in a

format approved by the board.

(2) If a portfolio is not required, a completed alternate

assessment or documentation of completed experiencesin

a format approved by the board.

(3) Documentation of the results of any general assess-

ment as required by the board.

(4) A nonrefundable portfolio assessment fee in the

amount established in 515 IAC 1-2-19 in the form of a

cashier’s check, certified check, money order, or by

electronic payment if the board accepts fees electroni-
cally.

(b) In addition to the items in section 2 of this rule,
applications for renewal of an initial practitioner license for
individuals who meet the criteria defined in section 12 of
this rule must include a recommendation from a licensing
advisor. Individuals completing the academic course
requirements at an accredited out-of-state institution must
submitan official transcript. (Professional Standards Board;
515 IAC 4-2-3)

515 IAC 4-2-4 License application; additional require-

ments for out-of-state applicants
Authority: IC 20-1-1.4-7
Affected:  I1C 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 4. In addition to the items in section 3 of this rule, an
application for aproficient practitioner license from an out-
of-state candidate who has not completed an assessment
program in Indiana must contain:

(1) either proof of:

(A) at least three (3) years of creditable teaching
experience in another state; or

(B) documentation of successful completion of an
assessment program in another state that the board has
recognized as equivalent; or

(2) documentation of the results of any general assess-

ment as required by the board under this rule.
(Professional Standards Board; 515 IAC 4-2-4)

515 IAC 4-2-5 Assessment portfolio
Authority: IC 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 5. (a) An application containing a complete assess-
ment portfolio under section 3 of this rule or documentation
of an alternate assessment or experience under section 4 of
this rule may be submitted anytime during the second
assessment year. No application containing an assessment
portfolio may be submitted after May 1 of the second
assessment year.
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(b) Scoring of an assessment portfolio will begin no later
than June 30 each year and must be completed by Septem-
ber 1 of that year.

(c) Results of scoring of an assessment portfolio will be
reported to the beginning teacher and the principal no later
than thirty (30) days after the date by which scoring must
be completed under this section.

(d) A teacher may request additional time to submit an
assessment portfolio by submitting a request for extension
of time in a format approved by the board. A request for
extension of time must be received by the board at least
thirty (30) days before the deadline to submit the assess-
ment portfolio, and a copy of this request must be transmit-
ted simultaneously to the beginning teacher’s principal and
superintendent. The request for extension of time must
identify the following:

(1) The extraordinary circumstances that prevent timely

completion of the portfolio.

(2) Appropriate documentation of the extraordinary

circumstances, such as the following:

(A) Medical records or physician’s statements in the
case of medical situations.

(B) Evidence, such as death certificates or court re-
cords, in the case of family situations or statements
from the principal and the superintendent in the case of
emergency employment reassignment.

(3) A statement of the following:

(A) What work is completed.
(B) What work remains to be completed.
(C) Why completion is impossible in the time remain-

ing.

(e) An appropriate extension may be granted if war-
ranted.

(F) A request under subsection (d) on behalf of a begin-
ning teacher by the beginning teacher’s representative shall
be valid if the beginning teacher submits a verification in a
format approved by the board within sixty (60) days of
submission of the request.

(9) An assessment portfolio completed during an extended
assessment program may be submitted upon completion
and will be scored within sixty (60) days of submission to
the board with results reported immediately to the begin-
ning teacher, the principal, and the superintendent. (Profes-
sional Standards Board; 515 IAC 4-2-5)

515 IAC 4-2-6 Teacher in an assessment program
Authority: IC 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 6. In addition to the requirements of section 5 of this
rule and this section, a teacher in an assessment program
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shall do the following:
(1) Demonstrate an understanding of the standards that
apply to the initial practitioner licensing.
(2) Demonstrate an understanding of the school improve-
ment plan adopted under IC 20-1-1-6.5.
(3) Communicate regularly with the assigned mentor
according to the school’s assessment plan.
(4) Monitor changes made by the board, if any, in the
applicable standards and the assessment program.
(5) Maintain access to electronic messaging (e-mail) and
respond to any inquiries made by the board or under the
assessment plan in a timely manner.

(Professional Standards Board; 515 IAC 4-2-6)

515 IAC 4-2-7 Support by school and school employees
Authority: 1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 7. (a) A school and its employees shall support a
beginning teacher in an assessment program by doing the
following:

(1) Adopting an assessment plan, adopted pursuant to

rules adopted under IC 20-1-1-6.5, that meets the needs

of the school and its teachers.

(2) Supporting the teacher and the mentor by allowing

adequate time for the teacher and the mentor to commu-

nicate about the teacher’s work.

(3) Appointing a mentor who meets the criteria adopted

by the board and any additional criteria in the assessment

plan (515 IAC 4-1-2(2)).

(4) Encouraging participation by the beginning teacher in

the support activities required by the professional

development plan.

(5) Monitoring changes made by the board, if any, in the

applicable teaching and mentor standards and the

assessment program.

(6) Maintaining access to electronic messaging (e-mail)

and responding to any inquiries made by the board or

under the assessment plan in a timely manner.

(7) Accommodating teachers who begin teaching during

a school year, for example, at the start of the spring

semester or other grading period, by providing support

and mentoring activities until the beginning of the next
school year, which would qualify as the first assessment
year under this rule.

(b) On or before October 1 of the first assessment year, or
within fifteen (15) days of the teacher’s employment if the
teacher is employed after October 1, the principal of each
building or other appropriate supervisor must notify the
board on the board’s form of the following:

(1) The name of the institution that recommended the

teacher for the initial practitioner license.

(2) The name of the employing corporation.

(3) The name of the school in which the teacher is teach-

ing.
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(4) The name of the mentor assigned to the teacher.
(5) Necessary information to assure accurate payment of
the mentor stipend (section 10 of this rule).

(c) On or before October 1 of the second assessment year,
the principal of each building or other appropriate supervi-
sor must notify the board on the board’s form of the
following:

(1) The name of the employing corporation.

(2) The name of the school in which the teacher is teach-

ing.

(3) The name of the mentor assigned to the teacher.

(4) Necessary information to assure accurate payment of

the mentor stipend (section 10 of this rule).
(Professional Standards Board; 515 IAC 4-2-7)

515 IAC 4-2-8 Mentor requirements
Authority: I1C 20-1-1.4-7
Affected:  I1C 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 8. A mentor assigned to a beginning teacher shall do
the following:
(1) Demonstrate a knowledge and understanding of the
standards for mentors of beginning teachers approved by
the board on June 21, 2000. Copies of these standards can
be obtained from the Indiana Professional Standards
Board, 101 West Ohio Street, Suite 300, Indianapolis, IN
46204.
(2) Monitor changes made by the board, if any, in the
mentor standards, the applicable standards (515 IAC 11),
and the assessment program.
(3) Maintain access to electronic messaging (e-mail) and
respond to any inquiries made by the board under the
assessment plan in a timely fashion.
(Professional Standards Board; 515 IAC 4-2-8)

515 IAC 4-2-9 Board program to certify mentors
Authority: IC 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 9. (a) The board shall maintain criteria for programs
to prepare, assess, and certify mentors.

(b) The board shall approve the following:

(1) Programs to certify mentors based on performance
and completion of mentor training programs.

(2) Such programs so that mentors are certified to serve.

(c) Beginning with the 2005-2006 school year, to be
eligible for payment of a mentor stipend, a mentor must
either:

(1) have completed a mentor training program approved

by the board; or

(2) be enrolled inamentor training program approved by

the board for which completion will resultin certification

of the mentor no later than the beginning of the 2006-

2007 school year.
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(Professional Standards Board; 515 IAC 4-2-9)

515 IAC 4-2-10 Minimum criteria for mentor
Authority: 1C 20-1-1.4-7
Affected: IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 10. (a) No later than June 30 of each year, the board
shall establish and publish the procedures by which a
mentor will receive a mentor stipend.

(b) An assessment plan shall include a requirement that
the mentor shall perform the minimum criteria for eligibil-
ity for a mentor stipend as established by the board.

(c) If funds are available, a mentor who has met the
minimum criteria and who has served as the mentor of a
beginning teacher for at least one hundred twenty (120)
days shall be eligible for the mentor stipend.

(d) Accredited schools (511 IAC 6.1) shall provide
documentation of eligibility for the mentor stipend to the
board in a format approved by the board.

(e) Within thirty (30) days of receipt of documentation of
eligibility for payment of a mentor stipend, the board shall
pay the earned portion of the mentor stipend. This payment
shall be made to the school corporation (511 IAC 6.1-1-2(s))
and directly to the mentor if an accredited nonpublic
school. (Professional Standards Board; 515 IAC 4-2-10)

515 IAC 4-2-11 Extended assessment program
Authority: 1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 11. (a) The board shall no later than the time frame
specified in section 5(c) of this rule notify each beginning
teacher who did not successfully complete all required
assessments of the teacher’s eligibility for an extended
assessment program. The notice shall also be given to the
beginning teacher’s principal and superintendent.

(b) The notification to the teacher shall contain the
teacher’s initial practitioner license with a new expiration
date that allows participation in the extended assessment
program during the first school year following the assess-
ment program. It shall also include a statement of intent
form for the beginning teacher to complete and provide to
the school where the extended assessment program will be
completed.

(c) The beginning teacher shall enroll in the extended
assessment program by:
(1) submitting the statement of intent form to the school;
and
(2) registering with the board in a format approved by
the board.
Upon receipt of such notice and of the beginning teacher’s
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completed statement of intent form, the school shall modify its
assessment plan toinclude a personalized program to assist the
teacher in completing the extended assessment program.

(d) The board shall develop a model program and
information that assist teachers in an extended program.

(e) Upon the request of the beginning teacher or the
school in which the extended program will occur, the board
shall provide the results of the assessment to the beginning
teacher’s preparation program or to another preparation
program designated by the beginning teacher. The prepara-
tion institution shall be invited to assist the teacher and the
school in developing the personalized program in the
extended assessment program.

(f) A teacher who did not properly apply for a proficient
practitioner license and did not properly request an extension
of time to apply is not eligible for an extended assessment
program. (Professional Standards Board; 515 IAC 4-2-11)

515 IAC 4-2-12 Initial practitioner license expiration
Authority: I1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 12. (a) Teachers who have been enrolled in but who
fail to complete an assessment program (515 IAC 4-1-6(c)
or 515 IAC 4-1-6(d)) are not eligible to renew an initial
practitioner license.

(b) Teachers who have not been enrolled in an assessment
program within six (6) years of completion of an approved
teacher training program (515 IAC 3) will be required to
obtain a recommendation from alicensing advisor following
the procedures for an initial practitioner license defined by
515 IAC 8.

(c) Teachers eligible for renewal of an initial practitioner
license as described in subsection (b) must complete six (6)
semester hours of academic credit in the preceding six (6)
years. Academic credit must be earned in the content or
developmental level listed on the initial practitioner license.

(d) Teachers who obtain an initial practitioner license as
described in subsection (c) may be renewed as described in 515
IAC 4-1-6. (Professional Standards Board; 515 IAC 4-2-12)

515 IAC 4-2-13 Training programs
Authority: I1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 13. (a) The board must provide training programs
for mentor faculty trainers and for scorers of portfolios and
alternative assessments.

(b) A mentor who completes an approved mentor training
program shall receive a certificate of completion from that
program. A copy of this certificate should be submitted to
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the board with the annual enrollment form for the teacher
(section 7(b) of this rule).

(c) A certificate of completion of mentor training is valid
for five (5) years. The board will establish criteria for
renewal of the mentor training certificate.

(d) The board must train a sufficient number of scorers
to allow timely scoring of portfolios and alternative assess-
ments. (Professional Standards Board; 515 IAC 4-2-13)

515 IAC 4-2-14 Portfolio assessment
Authority: 1C 20-1-1.4-7
Affected: IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 14. (a) The board will establish a qualifying score for
each portfolio assessment.

(b) Each portfolio assessment will be required for at least
three (3) school years before the board may establish a
qualifying score for that portfolio.

(c) Until a qualifying score is established, the portfolio
assessment may be scored to provide the following:

(1) The teacher with feedback about teaching knowledge

and skills.

(2) Information to each preparation program about the

quality of its preparation of teachers.

(d) Until a qualifying score is established, the board may
score all portfolios completed or may score a statistically
valid sample of completed portfolios. (Professional Standards
Board; 515 IAC 4-2-14)

515 IAC 4-2-15 Portfolio assessment exceptions
Authority: IC 20-1-1.4-7
Affected:  I1C 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 15. A candidate for an initial practitioner administra-
tive license (515 IAC 9-1-18 through 515 IAC 9-1-23) is
required to complete only one (1) assessment program
during his or her professional career. (Professional Stan-
dards Board; 515 IAC 4-2-15)

515 IAC 4-2-16 Incomplete assessment
Authority: IC 20-1-1.4-7
Affected:  I1C 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 16. (a) An incomplete assessment will not be scored. An
incomplete assessment may not be returned to the candidate,
who may be required to pay a new fee, if applicable.

(b) The candidate will be notified in writing of the status
of an incomplete portfolio.

(c) The candidate is responsible for any delays in license
processing caused by the submission of an incomplete
assessment.
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(d) The board will not be required to provide scoring for
partial or incomplete assessments. Receipt of materials after
the May 1 deadline will result in a delay of the assessment
scoring until the next regularly scheduled scoring activity.

(e) Individuals who submit partial or incomplete assessments
are not eligible for an extension as described in section 11 of
this rule and are required to resubmit all required materials.
(Professional Standards Board; 515 IAC 4-2-16)

515 IAC 4-2-17 Speech-language pathology
Authority: IC 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 17. Teachers with an initial practitioner license in
speech-language pathology (515 IAC 8) may fulfill the
requirements of the assessment program by completion of
a clinical fellowship recognized by the American Speech-
Language-Hearing Association (American Speech-
Language-Hearing Association, 10801 Rockville Pike,
Rockville, MD 20852) or by completion of an assessment
portfolio (515 IAC 4-1-2(1)). (Professional Standards Board;
515 IAC 4-2-17)

515 IAC 4-2-18 Teachers on emergency permits
Authority: I1C 20-1-1.4-7
Affected:  IC 20-1-1-6.5; IC 20-6.1-1-8; IC 20-6.1-3; IC 20-6.1-4

Sec. 18. (a) Teacherswho hold an instructional emergency
permit (515 IAC 9-1-17) or emergency permit for adminis-
tration or school services (515 IAC 9-1-18 through 515 IAC
9-1-24) may be enrolled in the first assessment year (515
IAC 4-1-2(9)) during their first year of employment under
an emergency permit.

(b) Enrollment of teachers on emergency permits should
be completed as described in section 7(b) of this rule.

(c) Mentors of teachers enrolled under this section must
meet the criteria described in section 10 of this rule.

(d) Teachers who complete their first assessment year
under this section and who do not hold an initial practitio-
ner license must complete the assessment (section 5 of this
rule) during the first year of the initial practitioner license.
For individuals enrolled under this section, this year shall
be the second assessment year (515 IAC 4-1-2(15)).

(e) Teachers who complete their first assessment year
under this section and who hold an initial practitioner
license may complete the assessment portfolio (section 5 of
this rule) during the second assessment year.

(f) Teachers employed on an emergency permit in a
contentarea not listed on theinitial practitioner license may
renew the initial practitioner license as described in 515
IAC 4-1-6. For these teachers, the first year of employment
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in a content area listed on the initial practitioner license
shall be the second assessment year. (Professional Standards
Board; 515 IAC 4-2-18)

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on January
9, 2004 at 10:00 a.m., at the Professional Standards Board
office, Third Floor, 101 West Ohio Street, Indianapolis, Indiana
the Professional Standards Board will hold a public hearing on
a proposed new rule concerning certain requirements for the
issuance of proficient practitioner licenses issued by the
Professional Standards Board. Copies of these rules are now
on file at the Professional Standards Board, 101 West Ohio
Street, Suite 300 and Legislative Services Agency, One North
Capitol, Suite 325, Indianapolis, Indiana and are open for
public inspection.

Marie Theobald
Executive Director
Professional Standards Board

TITLE 655 BOARD OF FIREFIGHTING
PERSONNEL STANDARDS AND EDUCATION

Proposed Rule
LSA Document #03-186

DIGEST

Amends 655 IAC 1-2.1, 655 IAC 1-3, and 655 IAC 1-4 to
amend certification programs and certifications, update certain
National Fire Protection Association Standards, amend the
mandatory training program and the mandatory training
requirements, and make conforming section changes. Effective
30 days after filing with the secretary of state.

655 IAC 1-1-5.1 655 IAC 1-2.1-23.1
655 IAC 1-2.1-2 655 IAC 1-2.1-24
655 IAC 1-2.1-3 655 IAC 1-2.1-24.1

655 IAC 1-2.1-6.1
655 IAC 1-2.1-6.2
655 IAC 1-2.1-6.3

655 IAC 1-2.1-24.2
655 IAC 1-2.1-24.3
655 IAC 1-2.1-88

655 IAC 1-2.1-6.4 655 IAC 1-3-1
655 IAC 1-2.1-12 655 IAC 1-3-2
655 IAC 1-2.1-14 655 IAC 1-3-4
655 IAC 1-2.1-15 655 IAC 1-3-5
655 IAC 1-2.1-19 655 IAC 1-3-7
655 IAC 1-2.1-19.1 655 IAC 1-3-8
655 IAC 1-2.1-20 655 IAC 1-4-1
655 IAC 1-2.1-23 655 IAC 1-4-2

SECTION 1.6551AC1-1-5.1ISAMENDED TO READ AS
FOLLOWS:
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655 IAC 1-1-5.1 Certifications under this rule; require-

ments
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7

Sec. 5.1. (a) Any Indiana fire service person may enter the
voluntary certification program by submitting an application
and verification by competency based testing for the certifica-
tion sought. Applications shall be legibly signed by the autho-
rized instructor who has taken responsibility for the verified
competencies. Applications shall be legibly completed in full.
Applications shall be provided by the board upon request.

(b) Any Indiana nonfire service person may enter the volun-
tary certification program by submitting an application and
verification by competency based testing for the certification
sought. Applications shall be legibly signed by the authorized
instructor who has taken responsibility for the verified compe-
tencies. Applications shall be legibly completed in full. Applica-
tions shall be provided by the board upon request.

(c) Certifications are available for the following:
(1) Fire service person as follows:
Certification Requirements
Basic Firefighter 655 IAC 1-2.1-2 and 655 IAC 1-

2.1-3

Firefighter | 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-4

Firefighter 11 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-5

Driver/Operator-Pumper 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-6

Driver/Operator-Aerial 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-6.1

Driver/Operator- 655 IAC 1-2.1-2 and 655 IAC 1-

Wildland Fire Apparatus 2.1-6.2

Driver/Operator-Aircraft 655 IAC 1-2.1-2 and 655 IAC 1-

Crash and Rescue 2.1-6.3

Driver/Operator-Mobile 655 IAC 1-2.1-2 and 655 IAC 1-

Water Supply 2.1-6.4

Airport Firefighter-Air- 655 IAC 1-2.1-2 and 655 IAC 1-

craft Crash and Rescue  2.1-7

Fire Officer | 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-8

Fire Officer I 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-9

Fire Officer 111 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-10

Fire Officer IV 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-11

Fire thspector + 655 tA€ 212 and 655 tAC +
2112

Fire thspector H 655 tA€ 212 and 655 tAC +
2313

Fire thspector HH
Fire thvestigator +

Public Fire and Life
Safety Educator |
Public Fire and Life
Safety Educator |1
Public Fire and Life
Safety Educator 111
Safety Officer

Firefighter-Wildland Fire

Suppression |

Firefighter-Wildland Fire

Suppression Il

Hazardots Materiats

Fitst Responder-Aware-

fess

Hazardots Muaterials

First Responder-Opera-

tions

Hazardots Materiats
oo

Emergency Vehicle

Technician |

Emergency Vehicle

Technician 1l

Fire Service Engineering

Technician

Motor Sports Emergency

Responder

Rescue Technician-Rope

Rescue

Rescue Technician-Sur-

face Water Rescue

Rescue Technician-Vehi-

cle and Machinery Res-

cue

Rescue Technician-Con-

fined Space Rescue

Rescue Technician-

Structural Collapse Res-

cue

Rescue Technician-

Trench Rescue

Swift Water Rescue

Technician

Land-Based Firefighter-
Marine Vessel Fires

655 tA€ +-2-1-2 and 655 tA€ -
2114

655 tAE€ +-2-1-2 and 655 tA€ -
2115

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-16

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-17

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-18

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-22

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-23

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-23.1

655 tAE€ +-2-1-2 and 655 tA€ -
2124

655 tAE€ 212 and 655 tAE 1~
21241

655 tA€ +-2-1-2 and 655 tA€ -
21242

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-25 through 655 IAC 1-2.1-35
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-36 through 655 IAC 1-2.1-60
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-61 through 655 IAC 1-2.1-64
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-65 through 655 IAC 1-2.1-74
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-75

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-75.1

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-75.2

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-75.3
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-75.4

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-75.5

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-76.1 through 655 IAC 1-2.1-
76.3

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-88(a)

Indiana Register, Volume 27, Number 3, December 1, 2003

932



Fire Medic |
Fire Medic Il
Fire Medic Il1
Fire Medic IV

Public Information Offi-
cer

Juvenile Firesetter Inter-
vention Specialist |
Juvenile Firesetter Inter-
vention Specialist 1

655 IAC 1-2.1-2 and 655 tA€ 655
IAC 1-2.1-89

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-90

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-91

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-92

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-93

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-94

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-95

(2) Fire department instructors as follows:

Certification

Requirements

Instructor |

Instructor 11/111

Instructor-Swift Water
Rescue

(3) Firefighting training and education programs as follows:

Certification

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-19

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-20

655 IAC 1-2.1-2 and 655 IAC 1-
2.1-19.1

Requirements

Basic Firefighter
Firefighter |

Firefighter II
Driver/Operator-Pumper
Driver/Operator-Aerial
Driver/Operator-Wildland
Fire Apparatus
Driver/Operator-Aircraft
Crash and Rescue
Driver/Operator-Mobile
Water Supply

Airport Firefighter-Air-
craft Crash and Rescue
Fire Officer |

Fire Officer Il

Fire Officer Ill

Fire Officer IV

Fire Inspector |

Fire Inspector Il

Fire Inspector Il

Fire Investigator |
Public Fire and Life
Safety Educator |

Public Fire and Life
Safety Educator Il
Public Fire and Life
Safety Educator 11

655 IAC 1-2.1-3

655 IAC 1-2.1-4(a)
655 IAC 1-2.1-5(a)
655 IAC 1-2.1-6(a)
655 IAC 1-2.1-6.1(a)
655 IAC 1-2.1-6.2(a)

655 IAC 1-2.1-6.3(a)
655 IAC 1-2.1-6.4(a)
655 IAC 1-2.1-7(a)

655 IAC 1-2.1-8(a)

655 IAC 1-2.1-9(a)

655 IAC 1-2.1-10(a)
655 IAC 1-2.1-11(a)
655 IAC 1-2.1-12(a)
655 IAC 1-2.1-13(a)
655 IAC 1-2.1-14(a)
655 IAC 1-2.1-15(a)
655 IAC 1-2.1-16(a)

655 IAC 1-2.1-17(a)

655 IAC 1-2.1-18(a)
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Safety Officer
Firefighter-Wildland Fire
Suppression |
Firefighter-Wildland Fire
Suppression Il

Hazardous Materials First
Responder-Awareness
Hazardous Materials First
Responder-Operations
Hazardous Materials
Technician

Hazardous Materials -
Incident Command
Emergency Vehicle Tech-
nician |

Emergency Vehicle Tech-
nician Il

Fire Service Engineering
Technician

Motor Sports Emergency
Responder

Rescue Technician-Rope
Rescue

Rescue Technician-Sur-
face Water Rescue
Rescue Technician-Vehi-

cle and Machinery Rescue

Rescue Technician-Con-
fined Space Rescue
Rescue Technician-Struc-
tural Collapse Rescue
Rescue Technician-
Trench Rescue

Swift Water Rescue Tech-

nician

Land-Based Firefighter-
Marine Vessel Fires
Fire Medic |

Fire Medic Il

Fire Medic I

Fire Medic IV

Public Information Offi-
cer

Juvenile Firesetter Inter-
vention Specialist |
Juvenile Firesetter Inter-
vention Specialist 1
Instructor |

Instructor 11/111
Instructor-Swift Water
Rescue

Proposed Rules

655 IAC 1-2.1-22(a)
655 IAC 1-2.1-23(a)

655 IAC 1-2.1-23.1(a)

655 IAC 1-2.1-24

655 IAC 1-2.1-24.1

655 IAC 1-2.1-24.2

655 IAC 1-2.1-24.3

655 IAC 1-2.1-25 through 655

IAC 1-2.1-35

655 IAC 1-2.1-36 through 655
IAC 1-2.1-60

655 IAC 1-2.1-61 through 655
IAC 1-2.1-64

655 IAC 1-2.1-65 through 655
IAC 1-2.1-74

655 IAC 1-2.1-75

655 IAC 1-2.1-75.1

655 IAC 1-2.1-75.2

655 IAC 1-2.1-75.3

655 IAC 1-2.1-75.4

655 IAC 1-2.1-75.5

655 IAC 1-2.1-76.1 through 655
IAC 1-2.1-76.3

655 IAC 1-2.1-88(a)

655 IAC 1-2.1-89
655 IAC 1-2.1-90
655 IAC 1-2.1-91
655 IAC 1-2.1-92
655 IAC 1-2.1-93

655 IAC 1-2.1-94
655 IAC 1-2.1-95
655 IAC 1-2.1-19(a)

655 IAC 1-2.1-20(a)
655 IAC 1-2.1-19.1
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(4) Nonfire service person as follows:
Certification Requirements
Fire Inspector | 655 IAC 1-2.1-2 and 655 IAC 1-
2.1-12
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-13
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-14
655 IAC 1-2.1-2 and 655 IAC 1-
2.1-15
655 IAC 1-2.1-24

Fire Inspector Il
Fire Inspector 111
Fire Investigator |

Hazardous Materials
First Responder -
Awareness

Hazardous Materials
First Responder - Oper-
ations

Hazardous Materials -
Technician

Hazardous Materials -
Incident Command
Public Fire and Life

655 IAC 1-2.1-24.1

655 IAC 1-2.1-24.2

655 IAC 1-2.1-24.3

655 IAC 1-2.1-2 and 655 IAC 1-

Safety Educator | 2.1-16
Public Fire and Life 655 IAC 1-2.1-2 and 655 IAC 1-
Safety Educator Il 2.1-17
Public Fire and Life 655 IAC 1-2.1-2 and 655 IAC 1-
Safety Educator 111 2.1-18
Swift Water Rescue Tech- 655 IAC 1-2.1-2 and 655 IAC 1-
nician 2.1-76.1 through 655 IAC 1-2.1-
76.3
Public Information Offi- 655 IAC 1-2.1-2 and 655 IAC 1-
cer 2.1-93
Juvenile Firesetter Inter- 655 IAC 1-2.1-2 and 655 IAC 1-
vention Specialist | 2.1-94
Juvenile Firesetter Inter- 655 IAC 1-2.1-2 and 655 IAC 1-
vention Specialist 1 2.1-95

(Board of Firefighting Personnel Standards and Education;
655 IAC 1-1-5.1; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3384;
filed Sep 24, 1999, 10:02 a.m.: 23 IR 326; readopted filed Aug
27,2001, 10:55a.m.: 25 IR 203; filed Nov 16, 2001, 4:37 p.m.:
25 IR 1157; errata, 26 IR 383)

SECTION 2. 655 1AC 1-2.1-2 ISAMENDED TOREAD AS
FOLLOWS:

655 IAC 1-2.1-2 Firefighter certification; general
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7

Sec. 2. (a) Each of the performance objectives for any level
of fire service person or nonfire service person certification
shall meet the following criteria:

(1) Each shall be performed in a timely manner, safely, and

with competent technique as outlined in the appropriate

standard.

Indiana Register, Volume 27, Number 3, December 1, 2003

934

(2) Each objective shall be met in its entirety.

(b) It is not required for the objectives to be mastered in the
order that they appear. The local program shall establish the
instructional priority to prepare individuals to meet the perfor-
mance objectives of this rule.

(c) Performance of practical skills objectives covered by this
rule shall be evaluated by a certified instructor who shall be an
authorized evaluator. An evaluator shall not evaluate sections
taught by him or her. An evaluator shall be at least an
Instructor | and selected by a Lead Evaluator.

(d) When the word “demonstrate” is used in this rule,
performance of practical skills objectives shall require that
actual performance and operation be accomplished unless
otherwise indicated within the specific objective. Simulation,
explanation, and illustration may be substituted when actual
operation is not feasible.

(e) Wherever in this rule the terms “rules”, “regulations”,
“procedures”, “supplies”, “apparatus”, or “equipment” are used,
they shall mean those of the authority having jurisdiction.

() “Authority having jurisdiction” means the organization,
office, or individual responsible for approving equipment, an
installation, or a procedure. The term includes, without limita-
tion, the board, the state fire marshal, a federal, state, regional,
or local department or individual having legal t authority.
(Board of Firefighting Personnel Standards and Education;
655 IAC 1-2.1-2; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3390;
filed Nov 16, 2001, 4:37 p.m.: 25 IR 1160; readopted filed Dec
2,2002, 12:59 p.m.: 26 IR 1262)

SECTION3.6551AC 1-2.1-31SAMENDED TO READ AS
FOLLOWS:

655 IAC 1-2.1-3 Basic Firefighter requirements
Authority: 1C 22-14-2-7
Affected: 1C 36-8-10.5-7

Sec. 3. (a) This section comprises the minimum requirements
for certification as a Basic Firefighter.

(b) The candidate shall have successfully completed the
requirements of 655 IAC 1-4-2 and the following:

(1) NFPA 472, Standard on Professional Competence of
Responders to Hazardous Materials Incidents, Chapter 2 4-
Competencies for the First Responder at the Awareness Level
and Chapter 3 5-Competencies for the First Responder at the
Operational Level, $99# 2002 Edition, published by the
National Fire Protection Association, Batterymarch Park,
Quincy, Massachusetts 02269.

(2) NFPA 1001, Standard for Firefighter Professional
Qualifications, Section 2-3, 1997 Edition, published by the
National Fire Protection Association, Batterymarch Park,
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Quincy, Massachusetts 02269.
(3) Training in records needed in the following:
(A) In the fire service, including the following:

(i) Hose tests.

(ii) Ladder tests.

(iii) Equipment maintenance.

(iv) Such others as are used in the authority having

jurisdiction.

(B) In Indiana, laws affecting the following:

(i) Fire service inspections.

(i) Investigations.

(iii) Fire suppression.

(iv) Driving.

(v) Such others as are in effect in the authority having

jurisdiction.
(4) Training course mandated in IC 36-8-10.5-7(b).
(5) NFPA 1001, Standard for Firefighter Professional
Qualifications, Sections 4-1.1.1 and 4-1.1.2, 1997 Edition,
published by the National Fire Protection Association,
Batterymarch Park, Quincy, Massachusetts 02269.

(c) To the extent that Sections 3-1.1 and 4-1.1 of NFPA 1001
require compliance with another NFPA standard, such standard
shall be that which is referred to in Chapter 5- 2. (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
2.1-3; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3390; filed Sep 24,
1999, 10:02 a.m.: 23 IR 330; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 4. 655 IAC 1-2.1-6.1 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-6.1 Driver/Operator-Aerial
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7

Sec. 6.1. (a) The minimum training standards for
Driver/Operator-Aerial certification shall be as set out in that
certain document, being titled as NFPA 1002, Standard for Fire
Apparatus Driver/Operator Professional Qualifications, Section
1-3.4, Chapters 2 and 4, 1998 Edition, published by NFPA,
Batterymarch Park, Quincy, Massachusetts 02269, which is
hereby adopted by reference and made a part of this rule as if
fully set out in this rule. To the extent that Chapters 2 and 4
require compliance with another NFPA standard, such standard
shall be that which is referred to in Chapter 9.

(b) The candidate shall have been certified as at least a
Firefighter I or Second Class Firefighter for a period of at least
one (1) year prior to the date of application.

(c) The candidate shall hold an appropriate valid driver’s
license.

(d) The candidate shall have been certified as a
Driver/Operator-Pumper, if the applicant is a member of a
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fire department that has a pumper on its aerial apparatus.
(Board of Firefighting Personnel Standards and Education;
655 IAC 1-2.1-6.1; filed Nov 16, 2001, 4:37 p.m.: 25 IR 1161;
readopted filed Dec 2, 2002, 12:59 p.m.: 26 IR 1262)

SECTION 5. 655 IAC 1-2.1-6.2 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-6.2 Driver/Operator-Wildland Fire Appa-

ratus
Authority: IC 22-14-2-7
Affected: IC 22-14-2-7
Sec. 6.2. (@) The minimum training standards for

Driver/Operator-Wildland Fire Apparatus certification shall be
as set out in that certain document, being titled as NFPA 1002,
Standard for Fire Apparatus Driver/Operator Professional
Qualifications, Section 1-3.4, Chapters 2 and 6, 1998 Edition,
published by NFPA, Batterymarch Park, Quincy, Massachusetts
02269, which is hereby adopted by reference and made a part of
this rule as if fully set out in this rule. To the extent that
Chapters 2 and 6 require compliance with another NFPA
standard, such standard shall be that which is referred to in
Chapter 9.

(b) The candidate shall have been certified as at least a
Firefighter | or Second Class Firefighter for a period of at least
one (1) year prior to the date of application.

(c) The candidate shall hold an appropriate valid driver’s
license.

(d) The candidate shall have been certified as a
Driver/Operator-Pumper. (Board of Firefighting Personnel
Standards and Education; 655 IAC 1-2.1-6.2; filed Nov 186,
2001, 4:37 p.m.: 25 IR 1161; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 6. 655 IAC 1-2.1-6.3 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-6.3 Driver/Operator-Aircraft Crash and

Rescue
Authority: IC 22-14-2-7
Affected: IC 22-14-2-7
Sec. 6.3. (@) The minimum training standards for

Driver/Operator-Aircraft Crash and Rescue certification shall
be as set out in that certain document, being titled as NFPA
1002, Standard for Fire Apparatus Driver/Operator Professional
Qualifications, Section 1-3.4, Chapters 2 and 7, 1998 Edition,
published by NFPA, Batterymarch Park, Quincy, Massachusetts
02269, which is hereby adopted by reference and made a part of
this rule as if fully set out in this rule. To the extent that
Chapters 2 and 7 require compliance with another NFPA
standard, such standard shall be that which is referred to in
Chapter 9.
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(b) The candidate shall have been certified as at least a
Firefighter I or Second Class Firefighter for a period of at least
one (1) year prior to the date of application.

(c) The candidate shall hold an appropriate valid driver’s
license. (Board of Firefighting Personnel Standards and
Education; 655 IAC 1-2.1-6.3; filed Nov 16, 2001, 4:37 p.m.:
25 IR 1161; readopted filed Dec 2, 2002, 12:59 p.m.: 26 IR
1262)

SECTION 7. 655 IAC 1-2.1-6.4 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-6.4 Driver/Operator-Mobile Water

Supply
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7
Sec. 6.4. (a) The minimum training standards for

Driver/Operator-Mobile Water Supply certification shall be as
set out in that certain document, being titled as NFPA 1002,
Standard for Fire Apparatus Driver/Operator Professional
Qualifications, Section 1-3.4, Chapters 2 and 8, 1998 Edition,
published by NFPA, Batterymarch Park, Quincy, Massachusetts
02269, which is hereby adopted by reference and made a part of
this rule as if fully set out in this rule. To the extent that
Chapters 2 and 8 require compliance with another NFPA
standard, such standard shall be that which is referred to in
Chapter 9.

(b) The candidate shall have been certified as at least a
Firefighter I or Second Class Firefighter for a period of at least
one (1) year prior to the date of application.

(c) The candidate shall hold an appropriate valid driver’s
license.

(d) The candidate shall have been certified as a
Driver/Operator-Pumper, if the applicant is a member of a
fire department that has a pumper on its mobile water
supply apparatus. (Board of Firefighting Personnel Standards
and Education; 655 IAC 1-2.1-6.4; filed Nov 16, 2001, 4:37
p.m.: 25 IR 1162; readopted filed Dec 2, 2002, 12:59 p.m.: 26
IR 1262)

SECTION 8. 655 IAC 1-2.1-12 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-12 Fire Inspector |
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7

Sec. 12. tay The minimum training standards for Fire Inspec-
tor | certification shall be as set out in that certain document,
beingtitled as NFPA 1031, Standard for Professional Qualifica-
tions for Fire Inspector and Plan Examiner, Chapter 3, 1998
Edition, published by NFPA, Batterymarch Park, Quincy,
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Massachusetts 02269, is hereby adopted by reference and made
a part of this rule as if fully set out in this rule. To the extent
that Chapter 3 requires compliance with another NFPA standard,
such standard shall be that which is referred to in Chapter 8.

tby The ecandidate shalt have been certified as at least &
Firefighter H of First €lass Firefighter for a period of at teast
one {1) year prior to the date of apphicatier: (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
2.1-12; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3392; filed Sep 24,
1999, 10:02 a.m.: 23 IR 331; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 9. 655 IAC 1-2.1-14 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-14 Fire Inspector 111
Authority: IC 22-14-2-7
Affected: IC 22-14-2-7

Sec. 14. ta} The minimum training standards for Fire Inspec-
tor 111 certification shall be as set out in that certain document,
being titled as NFPA 1031, Standard for Professional Qualifica-
tions for Fire Inspector and Plan Examiner, Chapter 5, 1998
Edition, published by NFPA, Batterymarch Park, Quincy,
Massachusetts 02269, is hereby adopted by reference and made
a part of this rule as if fully set out in this rule. To the extent
that Chapter 5 requires compliance with another NFPA standard,
such standard shall be that which is referred to in Chapter 8.

tb)y Fhe candidate shalt be certified as a Fre taspecter H-
(Board of Firefighting Personnel Standards and Education;
655 IAC 1-2.1-14; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3393;
filed Sep 24, 1999, 10:02 a.m.: 23 IR 332; readopted filed Dec
2,2002, 12:59 p.m.: 26 IR 1262)

SECTION 10. 655 IAC 1-2.1-15 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-15 Fire Investigator |
Authority: IC 22-14-2-7
Affected: IC 22-14-2-7

Sec. 15. &) The minimum training standards for Fire Investi-
gator I certification shall be as set out in that certain document,
beingtitled as NFPA 1033, Standard for Professional Qualifica-
tions for Fire Investigator, Chapter 3, 1998 Edition, published
by NFPA, Batterymarch Park, Quincy, Massachusetts 02269, is
hereby adopted by reference and made a part of this rule as if
fully set out in this rule. To the extent that Chapter 3 requires
compliance with another NFPA standard, such standard shall be
that which is referred to in Chapter 4.

tby The ecandidate shalt have been certified as at least &
Firefighter H or First €lass Firefighter for a period of at feast
one {1) year prior to the date of apphicatier: (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
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2.1-15; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3393; filed Sep 24,
1999, 10:02 a.m.: 23 IR 332; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 11. 655 IAC 1-2.1-19 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-19 Instructor |
Authority: I1C 22-14-2-7
Affected: 1C 22-14-2-7

Sec. 19. (a) The minimum training standards for Instructor I
certification shall be as set out in that certain document, being
titled as NFPA 1041, Standard for Fire Service Instructor
Professional Qualifications, Chapter 2; $996 4, 2002 Edition,
published by NFPA, Batterymarch Park, Quincy, Massachusetts
02269, is hereby adopted by reference and made a part of this
rule as if fully set out in this rule.

(b) The candidate shall have been certified as at least a
Firefighter Il or First Class Firefighter for a period of at least
one (1) year prior to the date of application.

(c) To maintain certification, the candidate shall accrue a
minimum of thirty (30) hours of teaching or attendance at
classes in training in adult education, for example:

(1) learning objectives;

(2) test construction; or

(3) classroom teaching;
that shall be reported every three (3) years. Such report shall be
received by the board not later than thirty (30) days after the
expiration of the three (3) year period that commenced on the
date of initial certification or the applicable three (3) year
anniversary of such date.

(d) Training in adult education shall be classes that teach
instructors how to teach adult students. (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
2.1-19; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3394; filed Sep 24,
1999, 10:02 a.m.: 23 IR 332; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 12. 655 IAC 1-2.1-19.1 IS AMENDED TO
READ AS FOLLOWS:

655 IAC 1-2.1-19.1
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7

Instructor-Swift Water Rescue

Sec. 19.1. (a) The minimum training standards for Instructor-
Swift Water Rescue certification shall be as set out in this
section.

(b) The candidate shall be certified as follows:

(1) An Instructor | or & etrrently eertified an Indiana Law
Enforcement Academy instructor.

(2) A Swift Water Rescue Technician.

(3) By the Indiana emergency medical services commission
as at least a First Responder. ant stch cettification shal be
ctrrent and vatie:

(4) A currently certified Red Cross Life Guard.

(c) The candidate shall have served as an assistant instructor
for at least one (1) training course for Swift Water Rescue
Technician.

(d) The candidate shall have completed passing evaluations
on a minimum of two (2) training modules in such training
course. (Board of Firefighting Personnel Standards and
Education; 655 IAC 1-2.1-19.1; filed Nov 16, 2001, 4:37 p.m.:
25 IR 1163; readopted filed Dec 2, 2002, 12:59 p.m.: 26 IR
1262)

SECTION 13. 655 IAC 1-2.1-20 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-20 Instructor 11/111
Authority: IC 22-14-2-7
Affected: I1C 22-14-2-7

Sec. 20. (a) The minimum training standards for Instructor
1/111 certification shall be as set out in that certain document,
being titled as NFPA 1041, Standard for Fire Service Instructor
Professional Qualifications, Chapters 3 5 and 4; 996 6, 2002
Edition, published by NFPA, Batterymarch Park, Quincy,
Massachusetts 02269, is hereby adopted by reference and made
a part of this rule as if fully set out in this rule.

(b) The candidate shall:
(1) either be certified as:
(A) an Instructor I; or
(B) a First Class Instructor; ant have stceessfuty eom=
pleted a board-approved six {6) hour up-date elass of
nstraetion: and
(2) have taught, documented, and reported to the board thirty
(30) hours of instruction.

(c) To maintain certification, the candidate shall accrue a
minimum of thirty (30) hours of teaching or attendance at
classes in training in adult education, for example:

(1) learning objectives;

(2) test construction; or

(3) classroom teaching;
that shall be reported every three (3) years. Such report shall be
received by the board not later than thirty (30) days after the
expiration of the three (3) year period that commenced on the
date of initial certification, or the applicable three (3) year
anniversary of such date.

(d) Training in adult education shall be classes that teach
instructors how to teach adult students. (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
2.1-20; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3394; filed Sep 24,

Indiana Register, Volume 27, Number 3, December 1, 2003 +



Proposed Rules

1999, 10:02 a.m.: 23 IR 332; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 14. 655 IAC 1-2.1-23 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-23 Firefighter-Wildland Fire Suppression |
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7

Sec. 23. (a) The minimum training standards for Firefighter-
Wildland Fire Suppression I certification shall be as set out in
that certain document, being titled as NFPA 1051, Standard for
Wildland Firefighter Professional Qualifications, €hapter 3;
4995 Chapters 4 and 5, 2002 Edition, published by NFPA,
Batterymarch Park, Quincy, Massachusetts 02269, is hereby
adopted by reference and made a part of this rule as if fully set
out in this rule. To the extent that Ehapter 3 regtires Chapters
4 and 5 require compliance with another NFPA standard, such
standard shall be that which is referred to in Chapter # 1.

(b) The candidate shall be certified as a Basic Firefighter.
(Board of Firefighting Personnel Standards and Education;
655 IAC 1-2.1-23; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3395;
errata filed Oct 3, 1996, 3:00 p.m.: 20 IR 332; filed Sep 24,
1999, 10:02 a.m.: 23 IR 333; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 15. 655 IAC 1-2.1-23.1 IS AMENDED TO
READ AS FOLLOWS:

6551AC1-2.1-23.1  Firefighter-Wildland Fire Suppres-

sion 11
Authority: I1C 22-14-2-7
Affected: IC 22-14-2-7

Sec. 23.1. (a) The minimumtraining standards for Firefighter-
Wildland Fire Suppression 11 certification shall be as set out in
that certain document, being titled as NFPA 1051, Standard for
Wildland Firefighter Professional Qualifications, Chapter 4;
4995 6, 2002 Edition, published by NFPA, Batterymarch Park,
Quincy, Massachusetts 02269, is hereby adopted by reference
and made a part of this rule as if fully set out in this rule. To the
extent that Chapter 4 6 requires compliance with another NFPA
standard, such standard shall be that which is referred to in
Chapter # 1.

(b) The candidate shall be certified as a Fire Officer + of
tastetetor HHE Firefighter-Wildland Fire Suppression 1.
(Board of Firefighting Personnel Standards and Education;
655 IAC 1-2.1-23.1; filed Sep 24, 1999, 10:02 a.m.: 23 IR 333;
readopted filed Dec 2, 2002, 12:59 p.m.: 26 IR 1262)

SECTION 16. 655 IAC 1-2.1-24 1S AMENDED TO READ
AS FOLLOWS:
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655 IAC 1-2.1-24 Hazardous Materials First Responder-

Awareness
Authority: 1C 22-14-2-7
Affected: 1C 22-14-2-7

Sec. 24. fay The minimum training standards for Hazardous
Materials First Responder-Awareness certification shall be as
set out in that certain document, being titled as NFPA 472,
Standard on Professional Competence of Responders to
Hazardous Materials Incidents Chapter 2; $997 4, 2002 Edition,
published by NFPA, Batterymarch Park, Quincy, Massachusetts
02269, is hereby adopted by reference and made a part of this
rule as if fully set out in this rule. To the extent that Chapter 2
4 requires compliance with another NFPA standard, such
standard shall be that which is referred to in Chapter 2 2.

{b) The candidate shal have suceessfully completed the
regairements of 655 tAE€ +4-2: (Board of Firefighting Person-
nel Standards and Education; 655 IAC 1-2.1-24; filed Jul 18,
1996, 3:00 p.m.: 19 IR 3395; filed Sep 24, 1999, 10:02 a.m.: 23
IR 333; readopted filed Dec 2, 2002, 12:59 p.m.: 26 IR 1262)

SECTION 17. 655 IAC 1-2.1-24.1 IS AMENDED TO
READ AS FOLLOWS:

655 IAC 1-2.1-24.1 Hazardous Materials First

Responder-Operations
Authority: IC 22-14-2-7
Affected: IC 22-14-2-7

Sec. 24.1. tay The minimum training standards for Hazardous
Materials First Responder-Operations certification shall be as
set out in that certain document, being titled as NFPA 472,
Standard on Professional Competence of Responders to
Hazardous Materials Incidents, Chapter 3; $99# 5, 2002
Edition, published by NFPA, Batterymarch Park, Quincy,
Massachusetts 02269, is hereby adopted by reference and made
a part of this rule as if fully set out in this rule. To the extent
that Chapter 3 5 requires compliance with another NFPA
standard, such standard shall be that which is referred to in
Chapter £2: 2.

{b) The candidate shal have suceessfully completed the
regairements of 655 tAE€ +4-2- (Board of Firefighting Person-
nel Standards and Education; 655 IAC 1-2.1-24.1; filed Sep 24,
1999, 10:02 a.m.: 23 IR 334; readopted filed Dec 2, 2002,
12:59 p.m.: 26 IR 1262)

SECTION 18. 655 IAC 1-2.1-24.2 IS AMENDED TO
READ AS FOLLOWS:

655 IAC 1-2.1-24.2
Authority: IC 22-14-2-7
Affected: IC 22-14-2-7

Hazardous Materials-Technician

Sec. 24.2. tay The minimum training standards for Hazardous
Materials-Technician certification shall be as set out in that
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certain document, being titled as NFPA 472, Standard on
Professional Competence of Responders to Hazardous Materi-
als Incidents, Chapter 4; 997 6, 2002 Edition, published by
NFPA, Batterymarch Park, Quincy, Massachusetts 02269, is
hereby adopted by reference and made a part of this rule as if
fully set out in this rule. To the extent that Chapter 4 6 requires
compliance with another NFPA standard, such standard shall be
that which is referred to in Chapter +2- 2.

{b) The eandidate shalt have been certified as at least &
Firefighter H or First €lass Firefighter for a period of at teast
one {1) year prior to the date of application: (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
2.1-24.2; filed Sep 24, 1999, 10:02 a.m.: 23 IR 334; readopted
filed Dec 2, 2002, 12:59 p.m.: 26 IR 1262)

SECTION 19. 655 IAC 1-2.1-24.3 IS ADDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-24.3 Hazardous Materials-Incident

Command
Authority: I1C 22-14-2-7
Affected: 1C 22-14-2-7

Sec. 24.3. (a) The minimum training standards for
Hazardous Materials-Incident Command certification shall
be as set out in that certain document, being titled as NFPA
472, Standard on Professional Competence of Responders
to Hazardous Materials Incidents, Chapter 7, 2002 Edition,
published by NFPA, Batterymarch Park, Quincy, Massa-
chusetts 02269, is hereby adopted by reference and made a
part of this rule as if fully set out in this rule. To the extent
that Chapter 7 requires compliance with another NFPA
standard, such standard shall be that which is referred to
in Chapter 2.

(b) The candidate shall have been certified as a Hazard-
ous Materials First Responder-Awareness and Hazardous
Materials First Responder-Operations. (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
2.1-24.3)

SECTION 20. 655 IAC 1-2.1-88 IS AMENDED TO READ
AS FOLLOWS:

655 IAC 1-2.1-88 Land-Based Firefighter-Marine Vessel

Fires
Authority: I1C 22-14-2-7
Affected: 1C 22-14-2-7

Sec. 88. (a) The minimum training standards for Land-Based
Firefighter-Marine Vessel Fires certification shall be as set out
in that certain document, being titled as NFPA 1405, Guide for
Land-Based Firefighters Who Respond to Marine Vessel Fires,
Chapters 2 through 15, £996 2001 Edition, published by NFPA,
Batterymarch Park, Quincy, Massachusetts 02269, is hereby
adopted by reference and made a part of this rule as if fully set
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outin this rule. To the extent that Chapters 2 through 15 require
compliance with another NFPA standard, such standard shall be
that which is referred to in Chapter 16.

(b) The candidate shall have been certified as at least a
Firefighter Il or First Class Firefighter for a period of at least
one (1) year prior to the date of application. (Board of
Firefighting Personnel Standards and Education; 655 IAC 1-
2.1-88; filed Jul 18, 1996, 3:00 p.m.: 19 IR 3412; readopted
filed Dec 2, 2002, 12:59 p.m.: 26 IR 1262)

SECTION 21. 655 1AC 1-3-1 IS AMENDED TO READ AS
FOLLOWS:

Rule 3. Mandatory Training Program

655 IAC 1-3-1 Title; purpose; availability
Authority: 1C 36-8-10.5-7
Affected: 1C 36-8-10.5

Sec. 1. (a) Fite- This rule {655 +A€ -3} shall be known as
the administrative rule for the board of firefighting personnel
standards and education and shall be published by the board &f
Firefighting Personnet Standards and Edueation for general use
and distribution under that title. Whenever the term “this rule”
is used throughout this rule, {655 tA€ 4=3) it shall mean the
administrative rule for the board of firefighting personnel
standards and education. hereafter cated the boare-

(b) Purpose: The purpose of this rule is to provide for
administration by the board of firefighting personnet standareds
and eddeation of a mandatory training program for fire service
personnel as required by IC 36-8-10.5.

(c) Avattabitity: This rule {655 tA€ 4-3} is available for

purchase from the Board of Firefighting Personnel Standards
and Education, 4699 Nerth Meridian Street; Stite 966; 302
West Washington Street, Room E239, Indianapolis, Indiana
46204. (Board of Firefighting Personnel Standards and
Education; 655 IAC 1-3-1; filed Mar 7, 1988, 12:55 p.m.: 11 IR
2628; readopted filed Aug 27, 2001, 10:55 a.m.: 25 IR 203;
errata, 26 IR 383)

SECTION 22.6551AC 1-3-2 IS AMENDED TO READ AS
FOLLOWS:

655 IAC 1-3-2 Administrative adjudication
Authority: 1C 36-8-10.5-7
Affected: I1C 4-21.5; IC 36-8-10.5

Sec. 2. The administrative adjudication and court review
procedures of the board shall be governed by the Administrative
Adittieation IC 4-21.5, Administrative Orders and Proce-
dures. (Board of Firefighting Personnel Standards and
Education; 655 IAC 1-3-2; filed Mar 7, 1988, 12:55 p.m.: 11 IR
2628; readopted filed Aug 27, 2001, 10:55 a.m.: 25 IR 203;
errata, 26 IR 383)
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SECTION 23.655 I1AC 1-3-4 IS AMENDED TO READ AS
FOLLOWS:

655 IAC 1-3-4 Fire chief responsibility
Authority: I1C 36-8-10.5-7
Affected: IC 36-8-10.5

Sec. 4. The fire chief of each individual fire department (both
ful-time and vottunteery shall have the responsibility for the
administration of this rule in the hiring, rehiring, appointing, or
electing of firefighters. (Board of Firefighting Personnel
Standards and Education; 655 IAC 1-3-4; filed Mar 7, 1988,
12:55 p.m.: 11 IR 2628; readopted filed Aug 27, 2001, 10:55
a.m.: 25 IR 203; errata, 26 IR 383)

SECTION 24. 655 IAC 1-3-51S AMENDED TO READ AS
FOLLOWS:

655 IAC 1-3-5 Mandatory training program
Authority: I1C 36-8-10.5-7
Affected: IC 36-8-10.5

Sec. 5. The mandatory training program witt shall include

firefighting personnel in fire departments in the following areas:
(1) Full-time (paid/career) firefighters employed by & political
subdivisions.

(2) Volunteer firefighters in volunteer fire companies.
(Board of Firefighting Personnel Standards and Education;
655 IAC 1-3-5; filed Mar 7, 1988, 12:55 p.m.: 11 IR 2628;
readopted filed Aug 27, 2001, 10:55a.m.: 25 IR 203; errata, 26
IR 383)

SECTION 25. 655 IAC 1-3-7 1S AMENDED TO READ AS
FOLLOWS:

655 IAC 1-3-7 Certification by the board
Authority: 1C 36-8-10.5-7
Affected: 1C 36-8-10.5

Sec. 7. The board shall certify applications from fire service
personat personnel as having successfully completed the 24~
ketr mandatory training specified in IC 36-8-10.5, which are
attested to by the signature of the fire chief of the fire depart-
ment and by an instructor certified by the board. of fire fighting
personnet standards and education: The board shal attempt to
consider apphications at its first meeting after their receipt in the
board’s office: (Board of Firefighting Personnel Standards and
Education; 655 IAC 1-3-7; filed Mar 7,1988, 12:55 p.m.: 11 IR
2628; readopted filed Aug 27, 2001, 10:55 a.m.: 25 IR 203;
errata, 26 IR 383)

SECTION 26. 655 1AC 1-4-1 IS AMENDED TO READ AS
FOLLOWS:

655 IAC 1-4-1 Title; purpose; availability
Authority: 1C 36-8-10.5-7
Affected: 1C 36-8-10.5
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Sec. 1. (a) Fitle: This rule {655 tA€ +=4) shall be known as
the Fire Fighter Mandatory Training Program, 1988 edition, and
shall be published by the board ef Firefighting Personnet
Standards and Edueation for general distribution and use under
that title.

(b) Purpose: The purpose of this rule {655 tA€ 44 is to

establish a mandatory training program for firefighters by the
board. of firefighting personnet standards and education:

(c) Avatabitity: This rule {655 tA€ 4} is available for

purchase from the Board of Firefighting Personnel Standards
and Education, 1699 Notth Meridian Street; Suite 966; 302
West Washington Street, Room E239, Indianapolis, Indiana
46204. (Board of Firefighting Personnel Standards and
Education; 655 IAC 1-4-1; filed Mar 7,1988, 12:55 p.m.: 11 IR
2629; readopted filed Aug 27, 2001, 10:55 a.m.: 25 IR 203;
errata, 26 IR 383)

SECTION 27.655 1AC 1-4-2 IS AMENDED TO READ AS
FOLLOWS:

655 1AC1-4-2 General requirements for firefighter man-

datory training
Authority: 1C 36-8-10.5-7
Affected: 1C 36-8-10.5

Sec. 2. (a) tateat These requirements are intended only to
familiarize the recruit firefighter with introductory personal
safety and safe evolutions prior to engaging in emergency
firefighter activities. These requirements are not intended to
replace the state of ndiana board of firefighting persennet
standards and eddeation board’s requirements for firefighter
voluntary certification program.

(1) The intent of this document is to provide rules for the

minimum mandatory personal safety training of those

individuals entering or reentering the fire service.

(2) It is not required for the objectives to be mastered in the

order that they appear.

(3) The local fire department, instructor, or fire chief shall

establish the instructional priority of the mandatory training.

(4) This is intended to be a minimum training program.

Expanded scope and creativity of local training programs is

encouraged.

(b) Minimum components are as follows:

(1) Orientation. £ Hett- Includes communication procedures,
how alarms are received; who, what, when, and where of
local fire department.

(2) Personal safety. 2 Hettrs: Includes reason for protective
clothing usage, +e- for example, helmet, coat, boots, and
gloves; safe handling of tools.

(3) Forcible entry. 2 Hetrs: Includes safely finding hidden
fires; safely entering structure or building when it is locked;
nomenclature of tools.

(4) Ventilation. 2 Hetts: Includes safe letting of hot gases
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and smoke escape; safe procedures; where to properly
ventilate.
(5) Apparatus. 2 Hetrs: Includes safely mounting and
dismounting from apparatus; riding on apparatus; safe driving
of apparatus; basic traffic and firefighting liability laws.
(6) Ladders. 4 Hotts: Includes safe setting positions for
ground ladders; safe climbing and getting off of ladders;
feeling for weakened floors on 2re second floor or higher
before getting off ladder; different types of ladders used in
fire service.
(7) Self-contained breathing apparatus. 6 Hetts: Includes
critical needs for wearing self-contained breathing apparatus;
safe practices in its use; nomenclatures of self-contained
breathing apparatus; safely donning and doffing of self-
contained breathing apparatus.
(8) Hose loads. +5 Heotts: Includes how to properly load
hose; different types of hose loads; safely removing different
hose loads; accessing water sources by drafting or hydrants.
(9) Streams. 45 Hotits: Includes safe fire stream velocity and
gallons per minute; properly opening and closing of nozzles.
(10) Basic recognition of special hazards. 2 Hettrs: Includes
recognition of special hazards; DOT hazardous materials
placarding recognition; structural hazards indicating immi-
nent collapse or cave-in; recognition of suspicious fires;
dangers of backdraft and flashover; overhead electrical wires;
special safety procedures.
(Board of Firefighting Personnel Standards and Education;
655 IAC 1-4-2; filed Mar 7, 1988, 12:55 p.m.: 11 IR 2629;
readopted filed Aug 27, 2001, 10:55 a.m.: 25 IR 203; errata, 26
IR 383)

SECTION 28. 655 IAC 1-3-8 IS REPEALED.
Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on February
23, 2004 at 10:00 a.m., at the Wayne Township Fire Depart-
ment, 700 North High School Road, Room E, Indianapolis,
Indiana the Board of Firefighting Personnel Standards and
Education will hold a public hearing on proposed amendments
concerning certification programs, certifications, the updating
of certain National Fire Protection Association standards, the
mandatory training program and the mandatory training
requirements, and to make conforming section changes. Copies
of these rules are now on file at the Office of the State Fire
Marshal, 402 West Washington Street, Room E241 and
Legislative Services Agency, One North Capitol, Suite 325,
Indianapolis, Indiana and are open for public inspection.

M. Tracy Boatwright

State Fire Marshal

Board of Firefighting Personnel Standards and
Education

TITLE 675 FIRE PREVENTION AND BUILDING
SAFETY COMMISSION

Proposed Rule
LSA Document #03-278

DIGEST

Amends 675 IAC 12-4-11 of the General Administrative
Rules to address the use of Class 1 structures classified as A, B,
E, or M occupancies for residential occupancy for up to 30 days
in a calendar year. Effective 30 days after filing with the
secretary of state.

675 IAC 12-4-11

SECTION 1. 675 IAC 12-4-11 IS AMENDED TO READ
AS FOLLOWS:

675 IAC 12-4-11 Occupancy of existing buildings
Authority: IC 22-13-2-13
Affected:  IC 12-17.2; IC 22-12-6-6; IC 22-13-2-2; IC 22-13-2-8; IC
36-8-17-13

Sec. 11. (a) Any building or structure lawfully in existence at
the time of the adoption of any rule of the commission for new
construction may have its existing use or occupancy continued
without having to be altered to comply with such a rule.

(b) No change in the character or use of any building or
structure shall be permitted which that shall cause the building
or structure to be classified within a different occupancy group
or within a different division of the same occupancy group,
unless such building or structure complies with, or is made to
comply with:

(1) eompthies with; or is made to eomply with; the current

rules of the commission for new construction for the pro-

posed revised use of the building;

(2) eompties with; ot s made to eompty with; the provisions

of 675 IAC 12-8; or
(3) compties with; or is made to comply with; the provisions
of 675 IAC 12-13.
Exception: Buildings constructed prior to the effective date of
the 1998 Indiana building code (675 IAC 13) that change
occupancy classification shall not be considered as a change in
occupancy as outlined as follows:

Previous Classification 1998 IBC Classifications

B-1 S-3

B-2 B,F-1,M,S-1,and S- 2
B-3 S-4 and S-5

B-4 F-2 and S-2

Open Parking Garage S-4

M U

(c) Occupancies or rooms, in which the use is changed to
include the consumption of alcoholic beverages, and unsepa-
rated accessory uses to those occupancies or rooms, where the
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total area of such unseparated rooms and accessory uses
exceeds five thousand (5,000) square feet, shall be made to
comply with the sprinkler requirements of 675 IAC 13. For the
use to be considered as separated, the separation shall not be
less than as required for a one (1) hour occupancy separation in
accordance with 675 IAC 13.

(d) The office of the state building commissioner may
conduct an inspection to determine the foHowing: that:

(1) that a building or structure may be exempted from the
rules for new construction under 675 IAC 12-8 or 675 IAC
12-13; or

(2) that a proposed change in character or use of any Class 1
building or structure will not cause noncompliance with
subsection (b).

(e) Subsection (b) shall not prohibit the following accessory
uses within Class 2 structures provided they are in one (1) room
whieh that does not exceed five hundred (500) square feet in
floor area:

(1) Wholesale and retail sales.

(2) Offices.

(3) Craft or hobby workshops.

(4) Storage and sales rooms for other than hazardous materi-

als.

(5) Instructional classroom for less than twenty (20) adults or

children when used not more than twelve (12) hours per week

or four (4) hours in any one (1) day.

(f) Subsection (b) shall not prohibit the following accessory
uses within Class 2 structures: Class | child care homes and
Class Il child care homes, licensed in accordance with IC 12-
17.2.

(9) Subsection (b) shall not prohibit the use of a Class 1
structure for residential occupancy not to exceed thirty (30)
days in a calendar year, if all of the following conditions are
met:

(1) The portion of the Class 1 structure being used for the

residential occupancy is classified as A, B, E, or M

occupancy.

(2) All existing exit signs shall be fully operational at all

times.

(3) All means of egress shall be completely clear and

unobstructed. All rooms used for sleeping shall exit to a

corridor or exterior exit door.

(4) All emergency lighting shall be fully operational at all

times. If emergency lighting is not installed in the build-

ing, it shall be installed in accordance with the current

Indiana building code.

(5) All fire alarm systems, including manual pull stations,

smoke detectors, horns, and strobes shall be fully opera-

tional and shall have been tested in accordance with the

rules of the commission within the preceding twelve (12)

months. Test documentation shall be maintained on the

premises for inspection by the fire official.
(6) For buildings without an automatic alarm system,
battery-operated smoke alarms shall be located in each
room or space in which people will be sleeping. These
alarms shall be tested at least monthly and shall be kept
fully operational at all times. Test documentation shall be
maintained on the premises for inspection by the fire
official.
(7) No extension cords shall be used. Power strips with
circuit breakers are permitted.
(8) Smoking within the building or buildings shall be
prohibited at all times. “No Smoking” signs shall be
posted in all areas used for residential purposes.
(9) Emergency evacuation plans shall be established in
writing, including procedures to be followed in case of
emergencies, location of exits, and gathering place outside
for assembly after evacuation in the event of a fire or
other emergency. All individuals using the building shall
be trained in the emergency evacuation procedures.
(10) There shall be telephone access at all times for
notification of emergencies.
(11) The officer on duty at the nearest responding fire
station shall be notified that the building is being used for
aresidential occupancy, and a calendar shall be provided
to the fire station showing the dates that people will be
using the building for a residential occupancy and listing
a contact phone number for a representative of the
organization that uses the structure for residential
purposes.
(12) All of the members, volunteers, and employees of the
following who are present when the building is used for
residential occupancy shall be trained in emergency
procedures and shall be equipped with flashlights:
(A) The entity that operates the facility for nonresiden-
tial purposes.
(B) The organization that uses the structure for resi-
dential purposes.
(13) At least one (1) adult member, volunteer, or em-
ployee of:
(A) the entity that operates the facility for nonresiden-
tial purposes; or
(B) the organization that uses the structure for residen-
tial purposes;
shall be awake and on duty at all times that people are
sleeping in the building.
(14) There shall be at least one (1) adult member, volun-
teer, or employee of:
(A) the entity that operates the facility for nonresiden-
tial purposes; or
(B) the organization that uses the structure for residen-
tial purposes;
on site for each fifteen (15) people who will be sleeping in
the building.
(Fire Prevention and Building Safety Commission; 675 IAC 12-
4-11; filed Jul 17, 1987, 2:30 p.m.: 10 IR 2684, eff Aug 1, 1987
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[1C 4-22-2-36 suspends the effectiveness of a rule document for
30 days after filing with the secretary of state. LSA Document
#87-53 was filed Jul 17, 1987.]; filed Jul 23, 1992, 1:00 p.m.:
15 IR 2585, eff Jun 1, 1992 [IC 4-22-2-36 suspends the
effectiveness of a rule document for thirty (30) days after filing
with the secretary of state. LSA Document #92-11 was filed Jul
23,1992.]; filed Jan 30, 1998, 4:00 p.m.: 21 IR 2084; errata
filed Apr 15, 1998, 10:30 a.m.: 21 IR 3367; filed Nov 20, 2000,
3:25 p.m.: 24 IR 998; readopted filed Sep 11, 2001, 2:49 p.m.:
25 IR 530)

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on February
16, 2004 at 9:00 a.m., at the Indiana Government Center-
South, 402 West Washington Street, Conference Center Room
D, Indianapolis, Indiana; AND April 6, 2004 at 10:00 a.m., at
the Indiana Government Center-South, 402 West Washington
Street, Conference Center Room B, Indianapolis, Indiana the
Fire Prevention and Building Safety Commission will hold a
public hearing on proposed amendments to a provision of the
General Administrative Rules, 675 IAC 12, to make a substan-
tive change. Copies of these rules are now on file at the Indiana
Government Center-South, 402 West Washington Street, Room
W246 and Legislative Services Agency, One North Capitol,
Suite 325, Indianapolis, Indiana and are open for public
inspection.

Patrick Ralston
Secretary
Fire Prevention and Building Safety Commission

TITLE 865 STATE BOARD OF REGISTRATION
FOR LAND SURVEYORS

Proposed Rule
LSA Document #03-187

DIGEST

Amends 865 IAC 1-13-5 to revise the continuing education
requirements to develop mechanisms to allow for courses
sponsored by providers that are approved in another state to
qualify for Indiana continuing education credit. Effective 30
days after filing with the secretary of state.

865 IAC 1-13-5

SECTION 1. 865 IAC 1-13-51S AMENDED TO READ AS
FOLLOWS:

865 IAC 1-13-5 Courses from approved and unapproved
providers
Authority: 1C 25-21.5-2-14; IC 25-21.5-8-7
Affected: IC 25-1-11; IC 25-21.5
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Sec. 5. (a) Hours of continuing education will be granted to
registered land surveyors who have successfully completed
courses offered by land surveyor continuing education provid-
ers approved ptrstant to under 865 IAC 1-14 or specific
courses from nonapproved providers that the board has ap-
proved under subsections (b) and (c) or that qualify under
subsections (d) through (f).

(b) It is the obligation of the registered land surveyor to
submit course material from unapproved providers either not
more than six (6) months after taking the course or three (3)
months before the end of the renewal cycle, whichever comes
first. The required information must include the following:

(1) The course outline or description.

(2) A certified statement signed by the registered land

surveyor stating that the entire course was completed.

(3) The information required in 865 IAC 1-14-13.

(4) The name and professional biography of the instructor.

(c) To qualify under subsection (b), courses must be on the
subject matter listed in section 6 or 7 of this rule and instructors
must meet the requirements of 865 IAC 1-14-9. Course content,
instructor qualifications, and provider qualifications must meet
the requirements provided in 865 IAC 1-14. If the submitted
information does not meet the requirements for approval, the
course may be rejected and credit denied.

(d) As an alternative to the procedures described in
subsections (b) and (c), specific courses obtained from
nonapproved providers shall qualify as the appropriate
number of hours of continuing education as an elective
topic under section 7 of this rule as long as the following
requirements are met:

(1) The course has been approved by the land surveyor

registration board of another state that requires land

surveyors to obtain continuing education.

(2) The other state defines an hour of continuing educa-

tion as at least fifty (50) minutes of instruction time.

(3) The course must cover one (1) or more of the elective

topics listed in section 7(1) through 7(14) of this rule.

(4) The course acceptance is not self-study, correspon-

dence, or other unmonitored course where college credit

is not awarded for successful completion or where such
course was not provided by an accredited college or
university as defined in this rule.

(5) The subject matter is not specific to a particular state

such as “boundary law of Ohio” or “the Michigan plat

act”.

(e) The registered land surveyor claiming credit under
subsection (d) is responsible for the following:

(1) That the requirements of subsection (d) are met.

(2) For an audit under section 19 of this rule, making

available information, such as a course content outline

and a course objective, to establish that the requirements



of subsection (d) are met.

(3) Obtaining and retaining for five (5) years from the
date of the course, a certification of course completion
that substantially complies with 865 IAC 1-14-13.

(F) As it does regarding any other continuing education
issue, section 19 of this rule regarding audits of continuing
education and the possible imposition of sanctions under IC
25-1-11 apply to continuing education credit claimed under
subsection (d). (State Board of Registration for Land Survey-
ors; 865 IAC 1-13-5; filed Nov 20, 2000, 3:01 p.m.: 24 IR
1026; readopted filed May 22, 2001, 9:55 a.m.: 24 IR 3237;
filed Jul 17, 2002, 3:36 p.m.: 25 IR 4111)

Notice of Public Hearing

Under IC 4-22-2-24, notice is hereby given that on January
9, 2004 at 10:00 a.m., at the Indiana Government Center-
South, 402 West Washington Street, Conference Center Room
12, Indianapolis, Indiana the State Board of Registration for
Land Surveyors will hold a public hearing on proposed
amendments to revise the continuing education requirements to
develop mechanisms to allow for courses sponsored by provid-
ers that are approved in another state to qualify for Indiana
continuing education credit. Copies of these rules are now on
file at the Indiana Government Center-South, 302 West
Washington Street, Room EO034 and Legislative Services
Agency, One North Capitol, Suite 325, Indianapolis, Indiana
and are open for public inspection.

Gerald H. Quigley
Executive Director
Professional Licensing Agency
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TITLE 10 OFFICE OF ATTORNEY GENERAL
FOR THE STATE

Final Rule
LSA Document #03-102(F)

DIGEST

Readopts rules in anticipation of IC 4-22-2.5-2, providing that
an administrative rule adopted under IC 4-22-2 expires January
1 of the seventh year after the year in which the rule takes effect
unless the rule contains an earlier expiration date. Effective 30
days after filing with the secretary of state.

101IAC 15

SECTION 1. UNDER IC 4-22-2.5-4, THE FOLLOWING IS
READOPTED:

10 IAC 1.5 UNCLAIMED PROPERTY

LSA Document #03-102(F)

Intent to Readopt Rules Published: May 1, 2003; 26 IR 2692
Proposed Readopted Rules Published: July 1,2003; 26 IR 3425
Hearing Held: July 22, 2003

Filed with Secretary of State: August 14, 2003, 1:15 p.m.

TITLE 830 INDIANADIETITIANS CERTIFICATION
BOARD

Final Rule
LSA Document #03-55(F)

DIGEST

Readopts rules in anticipation of 1C 4-22-2.5-2, providing that
an administrative rule adopted under IC 4-22-2 expires January
1 of the seventh year after the year in which the rule takes effect
unless the rule contains an earlier expiration date. Effective 30
days after filing with the secretary of state.

830 IAC 1-2-1 830 IAC 1-2-5
830 IAC 1-2-2 830 IAC 1-3
830 IAC 1-2-3 830 IAC 1-4
830 IAC 1-2-4 830 IAC 1-5

SECTION 1. UNDER IC 4-22-2.5-4, THE FOLLOWING
ARE READOPTED:

830 IAC 1-2-1
830 IAC 1-2-2
830 IAC 1-2-3

Application procedures and qualifications
Replacement of certificates

Education and training

830 IAC 1-2-4 Certification renewal

830 IAC 1-2-5 Abandoned application

830 IAC 1-3 Reciprocity
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830 IAC 1-4 Fees
830 IAC 1-5 Code of Ethics

LSA Document #03-55(F)

Intent to Readopt Rules Published: April 1, 2003; 26 IR 2470
Proposed Readopted Rules Published: August 1, 2003; 26 IR
3755

Hearing Held: September 23, 2003

Filed with Secretary of State: October 31, 2003, 3:45 p.m.

TITLE 888 INDIANA BOARD OF VETERINARY
MEDICAL EXAMINERS

Final Rule
LSA Document #03-77(F)

DIGEST

Readopts rules in anticipation of IC 4-22-2.5-2, providing that
an administrative rule adopted under IC 4-22-2 expires January
1 of the seventh year after the year in which the rule takes effect
unless the rule contains an earlier expiration date. Effective 30
days after filing with the secretary of state.

888 IAC 1.1-10-1 888 IAC 1.1-10-3
888 IAC 1.1-10-2 888 IAC 1.1-10-4

SECTION 1. UNDER IC 4-22-2.5-4, THE FOLLOWING
ARE READOPTED:

8881AC1.1-10-1  Continuing education requirements for
veterinarians and veterinary techni-
cians

Continuing education reporting
Application for approval

Standards for approval

888 IAC 1.1-10-2
888 IAC 1.1-10-3
888 IAC 1.1-10-4

LSA Document #03-77(F)

Intent to Readopt Rules Published: April 1, 2003; 26 IR 2471
Proposed Readopted Rules Published: June 1, 2003; 26 IR
3148

Hearing Held: August 27, 2003

Filed with Secretary of State: October 31, 2003, 3:45 p.m.



Attorney General's Actions =~ ———

NOTICE OF DISAPPROVAL

TITLE 305 INDIANA BOARD OF LICENSURE FOR PROFESSIONAL GEOLOGISTS
LSA Document #02-328

June 26, 2003

John Steinmetz

State Geologist

Indiana Geological Survey
611 North Walnut Grove
Bloomington, IN. 47405-2208

Dear John,

Please be advised that pursuant to 1.C. 4-22-2-32(c)(2), and I.C. 4-22-224(d), the Office of Attorney General cannot approve
your rulemaking at this time. The Office has determined that the public hearing notices for LSA Document number 328 [#02-328]
were inadequate in both the Indianapolis Star and the Indiana Register, as they did not properly reflect the date and time at which
the public hearing was held.

Please be advised that our office will assist you in complying with the rulemaking chapter in order to have your proposed rules
published and in effect. Should you have any questions, please do not hesitate to contact me.

Very Truly Yours,

Tracy L. Richardson
Deputy Attorney General

Cc: John Hill, Associate Director
Amanda Wilson, Licensing Coordinator

Indiana Register, Volume 27, Number 3, December 1, 2003 +
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TITLE 326 AIR POLLUTION CONTROL BOARD

SECOND NOTICE OF COMMENT PERIOD
#03-195(APCB)

DEVELOPMENT OF AMENDMENTS TO 326 IAC 6-1-13 AND
326 IAC 7-4-3 CONCERNING DELETION OF REFERENCES
TO DECOMMISSIONED BOILERS AND THEIR CORRE-
SPONDING PARTICULATE MATTER AND SULFUR
DIOXIDE EMISSION LIMITATIONS AT PFIZER INC,
VIGO COUNTY

PURPOSE OF NOTICE

The Indiana Department of Environmental Management (IDEM) has
developed draft rule language for amendments to 326 IAC 6-1-13 and
326 IAC 7-4-3 concerning deletion of references to decommissioned
boilers and their corresponding particulate matter and sulfur dioxide
emission limitations at Pfizer Inc., in Vigo County. By this notice,
IDEM is soliciting public comment on the draft rule language. IDEM
seeks comment on the affected citations listed and any other provisions
of Title 326 that may be affected by this rulemaking.

HISTORY
First Notice of Comment Period: August 1, 2003, Indiana Register
(26 IR 3757).

CITATIONS AFFECTED: 326 IAC 6-1-13; 326 IAC 7-4-3.
AUTHORITY: IC 13-14-8; IC 13-17-3-4.

SUBJECT MATTER AND BASIC PURPOSE OF
RULEMAKING
Basic Purpose and Background

Pfizer Inc. (Pfizer), located in Terre Haute, Vigo County, has
requested that all references to boilers 5, 6, 7, and D be removed from
326 IAC 6-1-13 and 326 IAC 7-4-3(11), as applicable. Boilers 5, 6,
and 7 have been replaced with newer boilers that are subject to new
source performance standards at 326 IAC 12. Current boilers have been
permitted pursuant to 326 IAC 6-1-2, particulate matter emissions and
shall not exceed 0.15 pounds per million BTU for all liquid fuel-fired
steam generators and under 326 IAC 7-1.1-2, sulfur dioxide emissions from
combustion of fuel oil shall not exceed 0.5 pounds per million BTU. These
limitations correspond to the applicable new source performance standard
for each pollutant and are no longer required to be listed separately in the
amended rule sections affected by this rulemaking.
IC 13-14-9-4 Identification of Restrictions and Requirements Not
Imposed Under Federal Law

No element of the draft rule imposes either a restriction or a
requirement on persons to whom the draft rule applies that is not
imposed under federal law. Federal law requires sources to be subject
to new source performance standards at 40 CFR 60.40c Subpart Dc, 40
CFR 60.42c, and 40 CFR 60.43c. These federal requirements are
incorporated into 326 IAC 6-1-2, 326 IAC 7-1.1-2, and 326 IAC 12.
This draft rulemaking proposes no changes to these rule sections.

Potential Fiscal Impact

None. Pfizer has already decommissioned Boilers 5, 6, and 7 and
taken Boiler D out of service. This rulemaking only removes references
to those boilers in 326 IAC 6-1-13 and 326 IAC 7-4-3(11), therefore
there is no fiscal impact.
Public Participation and Workgroup Information
No workgroup is planned for the rulemaking. If you feel that a
workgroup or other informal discussion on the rule is necessary, please
contact Suzanne Whitmer, Rules Section, Office of Air Quality at (317)
232-8229 or (800) 451-6027 (in Indiana).

SUMMARY/RESPONSE TO COMMENTS FROM THE FIRST
COMMENT PERIOD

IDEM requested public comment from August 1, 2003, through
September 1, 2003, on alternative ways to achieve the purpose of the rule
and suggestions for the development of draft rule language. IDEM received
no comments in response to the first notice of public comment period.

REQUEST FOR PUBLIC COMMENTS

This notice requests the submission of comments on the draft rule
language, including suggestions for specific revisions to language to be
contained in the draft rule. Mailed comments should be addressed to:

#03-195(APCB)Pfizer

Suzanne Whitmer

c/o Administrative Assistant

Rules Development Section

Air Programs Branch

Office of Air Quality

Indiana Department of Environmental Management

P.O. Box 6015

Indianapolis, Indiana 46206-6015.

Hand delivered comments will be accepted by the receptionist on duty
at the Tenth floor reception desk, Office of Air Quality, 100 North
Senate Avenue, Indianapolis, Indiana.

Comments may be submitted by facsimile at the IDEM fax number:
(317) 233-2342, Monday through Friday, between 8:15 a.m. and 4:45
p.m. Please confirm the timely receipt of faxed comments by calling
the Rules Development Section at (317) 233-0426.

COMMENT PERIOD DEADLINE

Comments must be postmarked, faxed, or hand delivered by January
4, 2004.

Additional information regarding this action may be obtained from
Suzanne Whitmer, Rules Development Section, Office of Air Quality,
(317) 232-8229 or (800) 451-6027 (in Indiana).

DRAFT RULE

SECTION 1. 326 IAC 6-1-13 IS AMENDED TO READ AS
FOLLOWS:

326 IAC 6-1-13  Vigo County
Authority:  IC 13-14-8; IC 13-17-3-4
Affected: 1C 13-12; IC 13-14-4-3; IC 13-16-1

Sec. 13. In addition to the emission limitations contained in section 2 of
this rule, the following limitations apply to sources in Vigo County:

VIGO COUNTY
East North Emission Limits
Source Km Km Process tons/yr+  Ibs/million BTU other units
Alcan 466.23  4376.07 No. 2 Melter 49.3 3 Ib/ton
466.23  4376.06 No. 3 Melter 49.3 3 Ib/ton
466.23  4376.05 No. 4 Melter 49.3 3 Ib/ton
Indiana Register, Volume 27, Number 3, December 1, 2003 +
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Terre Haute Grain

Gartland Foundry
Colombian Home Prod-
ucts

Graham Grain

Indiana Gas & Chemical

ISU

J.1. Case

Martin Marietta

PSI
Rose Hulman
Sisters of Providence

Terre Haute Concrete

Terre Haute Malleable
United States
Penitentiary

Ulrich Chemical
Wabash Fibre Box

466.23
466.23
466.23
465.89

465.87
465.85
465.89
464.54
455.36

464.21

464.21
465.88
465.92
465.91
465.91

465.91
465.89
465.91

465.91
465.91
465.03

465.03
465.04
466.32

459.30

463.58
472.19
460.48
460.50

465.44
465.44

4660.50
461.15
461.15
461.15
462.43
466.13
466.57
466.54

4376.04
4376.03
4376.09
4365.42

4365.40
4365.39
4365.37
4365.81
4370.89

4365.73

4365.81
4366.27
4366.30
4366.24
4366.32

4366.32
4366.35
4366.29

4366.29
4366.27
4369.14

4369.14
4369.13
4375.13

4360.60

4356-54
435657
4356-39
4375.20
4370.38
4373.41
4373.42

4368.96
4368.98

4371.32
4363.13
4363.12
4363.11
4363.63
4365.39
4370.89
4371.01
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No. 5 Melter

No. 6 Melter

No. 7 Melter
Unloading

Loading
Bin Unloading
Drying
Cupola
No. 1 & 2 Boilers
(1 stack)
Drying

Handling
4 Boilers
Coal Unloading
Quenching
No. 1 Charging &
Coking
No. 4 Pushing
No. 1 Underfire Stack
No. 2 Charging &
Coking
No. 2 Pushing
No. 2 Underfire Stack
No. 2 & 3 Boilers
(1 stack)
No. 5 Boiler (1 stack)
No. 4 Boiler
No. 1 & 2 Boilers
(1 stack)
Gravel Pit

Ne- 6 & 7 Beilers
Ne- 5 Beder
b Beier
Units 1-6
No. 1 Boiler
No. 2 & 3 Boilers
No. 5, 7 & 8 Boilers

Batch Plant No. 1
Batch Plant No. 2

Exhaust Fans
No. 1 Boiler
No. 2 Boiler
No. 3 Boiler
Camp Boiler
Soda Ash Handling
Boiler
Reserve Boiler

949

1445
1445
184.0

45.9

22.9
76.1
10.1
1125
69.0

1.7

16.0
61.6
38.6
86.9
77.2

2.2
7.0
77.2

2.2
7.0
207.5

232.4
575
308.3

86.7

4102.3
49.3
89.9

106.2

525
48.3

3.8
411
411
411
205

45
16.4
55.2
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.35

A5

.35

.35
15
.68

> 2 b b

A5
15
A5
A5

A5

38

3 Ib/ton

3 Ib/ton

3 Ib/ton

Good housekeeping as defined
by 326 IAC 6-1 and the board or
its designated agent.

.15 gr/dscf

Good housekeeping as defined
by 326 IAC 6-1 and the board or
its designated agent.

Comply with 326 IAC 11-3
Comply with 326 IAC 11-3
Comply with 326 IAC 11-3

.04 Ib/ton of coke
.03 gr/dscf
Comply with 326 IAC 11-3

.04 Ib/ton of coke

.03 gr/dscf

Boilers 2 & 3 will not be used
simultaneously with Boiler 5.

Comply with 326 IAC 6-4 and
good housekeeping as defined in
326 1AC 6-1 and by the board or
its designated agent.

20.52 Ib/hr

24.24 Ib/hr

Comply with 326 IAC 6-4 and
good housekeeping procedures as
defined by the board or its desig-
nated agent.

.15 gr/dscf

.03 gr/dscf
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Wabash Valley Asphalt 468.38  4374.20 North Plant 194.7 Comply with 326 IAC 6-4
459.30  4360.60 South Plant 315.6 Comply with 326 IAC 6-4
International Paper 463.42  4365.58 No. 1 & 4 Boilers 483.8 .35
463.71  4366.00 No. 5 Boiler 61.2 15
463.65  4665.57 Reclaim Furnace 311.0 71 Ib/hr

+Compliance shall be acceptable if within 5% of the established emission limit.
(Air Pollution Control Board; 326 IAC 6-1-13; filed Mar 10, 1988, 1:20 p.m.: 11 IR 2480; filed Nov 8, 2001, 2:02 p.m.: 25 IR 754)

SECTION 2. 326 IAC 7-4-31S AMENDED TOREAD ASFOLLOWS: Sec. 3. The following sources and facilities located in Vigo County
shall comply with the sulfur dioxide emission limitations in pounds per

326 IAC 7-4-3 Vigo County sulfur dioxide emission limitations million Btu, unless otherwise specified, and other requirements:

Authority:  1C 13-14-8; IC 13-17-3-4
Affected: IC 13-12; IC 13-14-4-3; IC 13-16-1

Source Facility Description Emission Limitations
(1) Alcan Rolled Products Co. Sol QOil Boiler 0.51
Foil Mill Boiler 0.51
Oil Farm Boiler 0.51
#2 Melter 1.60
#3 Melter 1.60
#4 Melter 1.60
#5 Melter 1.60
#6 Melter 1.60
#7 Melter 1.60
#53 Annealing Furnaces 1.60
(2) Bemis Boiler 0.51
(3)CBS #1 WH CB200-200 0.51
#2 WH CB200-200 0.51
#1 HC CB293-100 0.51
#2HC CB M & W 4000 0.51
#3 HC CB M & W 4000 0.51
#1 BP Springfield 0.51
(4) CF Industries Process Murray Boiler 1 0.52
Process Murray Boilers 2 and 3 0.52
(5) Digital Audio Disc #1 Kewanee Boiler 0.36
#2 Kewanee Boiler 0.36
(6) Doxsee Foods Corp. Boiler 2.62
(7) General Housewares Boiler 1A Ladd 6.00
Boiler 2A Combustion Eng. 6.00
#5 Enamel Furnace Radiant Tube 0.51
#6 Enamel Furnace Muffle 0.51
(8) Hercules, Inc. Murray Iron Works Boiler A 0.51
Murray Iron Works Boiler B 0.51
Clayton Boiler (Standby) 0.51
Nebraska Boiler 0.51
(9) Indiana State University #2 Voight Boiler 5.64
#3 Voight Boiler 5.64
#5 B & W Boiler 5.64
#4 Murray Boiler 0.37
(20) J.1. Case No. 1 Riley Boiler 4.74
No. 2 Riley Boiler 4.74
Indiana Register, Volume 27, Number 3, December 1, 2003 +
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(11) Pfizer Boiler 8 3.01
Beiler 5 232
Beiler 6 232
Beiter 7 232
Animal Health Boiler 1.55

Boter toad on Beter 5; BoHer 6; o Boter 7 15 restricted to 55:84 mithion Bttt per hotr if Botter 8 is also ih operation: Pfizer shal meaintain records
which contain the actuat botHer heat aptt; based on the average fuel heat content and on the guantity of fuel burned hourhy, for any hotr in which
Boter 5; Boiler 6; of Boter 7 is ih simtltaneots operation with BotHer 8- Fhe records shat be made avaitable to the department or the Vigo Cotnty

(12) Pillsbury (Terre Haute) Boiler B 0.36
Boiler C 2.62
Boiler D 0.36
(13) Pitman-Moore #9, #10, and #15 Boilers 4.58
#16 Boiler 0.36
East Plant Boiler 0.36
(14) Public Service Indiana Wabash River Boilers 1, 2, 3, 4,5, and 6 4.04
(15) Rose-Hulman #1 Voight Boiler 2.26
#2 Cleaver Brooks Boiler 0.51
#4 Cleaver Brooks Boiler 0.51
(16) St. Mary’s Sisters of Providence #2 Voight Boiler 3.84
#3 B & N Boiler 3.84
#5 B & N Boiler 3.84
#7 Voight Boiler 3.84
#8 Voight Boiler 3.84
(17) Snacktime Company #1 Boiler 0.52
#12 Boiler 0.52
#2, #3, #4, and #6 0.52
Fryer Oil Heaters
(18) Terre Haute Coke and Carbon 2 CB Boilers 1.79
2 Standby Boilers 4.55
No. 1 CB Underfire Stack 0.63
No. 2 CB Underfire Stack 0.63
(19) Terre Haute Regional Hospital #1 Boiler 0.45
(New) #2 Boiler 0.45
(20) Union Hospital Energy Co. 2 Keeler Boilers 0.36
3 Cleaver Brooks Boilers 0.36
(21) U.S. Penitentiary #1, #2, and #3 Boilers 0.51
2 Honor Farm Boilers 0.51
(22) Wabash Fibre Box Cleaver Brooks Boiler 2.36
(23) Wabash Products Co. Boiler natural gas only
(24) Western Tar Tar Division, Boiler A 0.36
Tar Division, Boiler B 0.36
Wood Division, Boiler A 0.36
Wood Division, Boiler B 0.36
Tar Division, Process Still 0.36
(25) Weston Paper B-1 and B-4 Boilers 4.09
B-5 Warehouse Boiler 2.62

(Air Pollution Control Board; 326 IAC 7-4-3; filed Aug 28, 1990, 4:50 p.m.: 14 IR 70; readopted filed Jan 10, 2001, 3:20 p.m.: 24 IR 1477)
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Notice of First Meeting/Hearing

Under IC 4-22-2-24, 1C 13-14-8-6, and IC 13-14-9, notice is hereby
given that on March 3, 2004 at 1:00 p.m., at the Indiana Government
Center-South, 402 West Washington Street, Conference Room A,
Indianapolis, Indiana the Air Pollution Control Board will hold a
public hearing on amendments to 326 IAC 6-1-13 and 326 IAC 7-4-3.

The purpose of this hearing is to receive comments from the public
prior to preliminary adoption of these rules by the board. All inter-
ested persons are invited and will be given reasonable opportunity to
express their views concerning the proposed amendments. Oral
statements will be heard, but, for the accuracy of the record, all
comments should be submitted in writing.

Additional information regarding this action may be obtained from
Suzanne Whitmer, Rules Development Section, Office of Air Quality,
(317) 232-8229 or (800) 451-6027 (in Indiana).

Individuals requiring reasonable accommodations for participation
in this event should contact the Indiana Department of Environmental
Management, Americans with Disabilities Act coordinator at:

Attn: ADA Coordinator

Indiana Department of Environmental Management

100 North Senate Avenue

P.O. Box 6015

Indianapolis, Indiana 46206-6015
or call (317) 233-0855. TDD: (317) 232-6565. Speech and hearing
impaired callers may contact IDEM via the Indiana Relay Service at
1-800-743-3333. Please provide a minimum of 72 hours’ notification.

Copies of these rules are now on file at the Office of Air Quality,
Indiana Department of Environmental Management, Indiana Govern-
ment Center-North, 100 North Senate Avenue, Tenth Floor East and
Legislative Services Agency, One North Capitol, Suite 325, Indianapo-
lis, Indiana, and are open for public inspection.

TITLE 328 UNDERGROUND STORAGE TANK
FINANCIAL ASSURANCE BOARD

SECOND NOTICE OF COMMENT PERIOD
#02-204(FAB)

DEVELOPMENT OF AMENDMENTS TO RULES CONCERN-
ING THE UNDERGROUND STORAGE TANK LIABILITY
TRUST FUND

PURPOSE OF NOTICE

The Indiana Department of Environmental Management (IDEM) has
developed draft rule language for amendments to 328 IAC 1 concern-
ing clarifications of the rules governing the excess liability trust fund.
By this notice, IDEM is soliciting public comment on the draft rule
language. IDEM seeks comment on the affected citations listed and any
other provisions of Title 328 that may be affected by this rulemaking.

HISTORY

First Notice of Comment Period: August 1, 2002, Indiana Register
(25 IR 3906).

Continuation of First Notice of Comment Period: February 1, 2003,
Indiana Register (26 IR 1744).

CITATIONS AFFECTED: 328 IAC 1.

AUTHORITY:IC13-23-8-1; IC 13-23-8-4; IC 13-23-8-5; IC 13-23-11-7.
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SUBJECT MATTER AND BASIC PURPOSE OF
RULEMAKING
Basic Purpose and Background

Amendments are being proposed to the Excess Liability Trust Fund
(ELTF) rule that would provide for additional cost accountability by
claimants to the fund to ensure that the ELTF is reimbursing costs only
for cost effective and reasonable remediation of releases of regulated
substances and closure of tanks. The ELTF is used by owners and
operators of underground storage tanks to show financial assurance
under state and federal law. The ELTF has been drawn down in the
past several years and may be reduced to $25 (twenty-five) million
dollars within the next year. Reduction of the ELTF to this amount
could endanger the solvency of the fund that in turn creates two
problems: continuing payment of claims, and maintaining the ELTF as
a financial assurance mechanism for owners and operators. It is a state
and federal requirement that owners and operators show one million
dollars in financial responsibility if an owner has 1-100 tanks and to
show two million dollars in financial responsibility if an owner has
more than 100 tanks. There are other amendments in the rulemaking
that are proposed to maintain the ELTF. The method for prioritization
of claims in the event of a fund balance near or at $25 (twenty-five)
million dollars is proposed to be amended so that claims associated
with releases that pose an immediate and significant threat to the
environment are given priority in payment. The definition of “third
party liability” is clarified.

The schedule of specific costs allowed to be reimbursed has also
been revised and updated.
I1C 13-14-9-4 Identification of Restrictions and Requirements Not
Imposed Under Federal Law

The Indiana Underground Storage Tank (UST) Program is currently
pending federal authorization. The rules of the Indiana and Federal
UST program include requirements for financial responsibility and
financial assurance for UST systems. The Excess Liability Trust Fund
(ELTF) isafinancial assurance mechanism under the Indiana UST rule
at 329 IAC 9. The ELTF is evaluated for viability as a financial
assurance mechanism as part of the evaluation for authorization of the
UST program. No element of the draft rule imposes either a restriction
or a requirement on persons to whom the draft rule applies that is not
prescribed under federal law. See IC 13-23-1-2(c)(6) and IC 13-23-4-
1(6).
Potential Fiscal Impact

This rule will not impose any requirements that cause the regulated
community a fiscal impact of more than $500,000.
Public Participation and Workgroup Information

An external workgroup has been established to discuss issues
involved in this rulemaking. The workgroup is made up of IDEM staff
and a cross-section of stakeholders. The stakeholders consist of
consultants, associations representing underground storage tank owners
and operators, various contractors performing remediation, and owners
and operators of underground storage tanks. Meetings were held on
July, 8, 2003, July, 29, 2003, August 19, 2003, September 9, 2003,
September 30, 2003, October 20, 2003, and November 5, 2003, to
discuss issues proposed in the First Notice and the Continuation of the
First Notice, related issues, and various ways of resolving those issues.
Additional meetings may be held after the second notice is published.
If you wish to provide comments to the workgroup on the rulemaking,
attend meetings, or have suggestions related to the workgroup process,
please contact Lynn West, Rules, Outreach and Planning Section,
Office of Land Quality at (317) 232-3593 or (800) 451-6027 (in
Indiana) or by e-mail at Iwest@dem.state.in.us. Please provide your
name, phone number and email address, if applicable, where you can
be contacted. The public is also encouraged to submit comments and

+
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questions to members of the workgroup who represent their particular
interests in the rulemaking.

SUMMARY/RESPONSE TO COMMENTS FROM THE FIRST
COMMENT PERIOD

IDEM requested public comment from August 1, 2002, through
September 6, 2002, on alternative ways to achieve the purpose of the
rule and suggestions for the development of draft rule language. IDEM
received comments from the following parties by the comment period
deadline:

C. Michael Pitts, Executive Director, Indiana Petroleum Marketers

and Convenience Store Association, (IPCA)

Patrick M. Gorman, Facilitator, Indiana Steel Environmental Group,

(ISEG)
Following is a summary of the comments received and IDEM’s
responses thereto:

Comment: The notice states that the risk integrated system of closure
(RISC) guidance is now effective and the RISC provisions are being
added to the underground storage tank (UST) rules. This notice
proposes to revise the rules for the liability trust fund to expedite
payment to eligible parties required to use RISC for tank closures. The
IPCA questions the accuracy of the above statements. RISC is a non-
rule policy statement that allows the use of a variety of clean-up
procedures. No one is required to use RISC. While IDEM did propose
in the June 1 Indiana Register to revise the UST regulations to add
references to RISC, this proposal has not received any public discus-
sion and has not been adopted by the Solid Waste Management Board.
An August 28, 2002 letter from LUST Section Chief Craig Schroer
indicates that nearly 3,800 active sites may still use the 1994 UST
Guidance Manual. If references to RISC are included in the ELTF
rules, it is important to clarify that the use of RISC is an option for
remediation, not a requirement. (ISEG) (IPCA)

Response: IDEM expanded the costs listed under 328 IAC 1-3-5 to
include additional analytical costs that can be reimbursed when an
owner or operator uses RISC for corrective action or closure. Other-
wise the draft rule does not require the use of any one remediation
option.

SUMMARY/RESPONSE TO COMMENTS FROM THE CON-
TINUATION OF THE FIRST COMMENT PERIOD

IDEM requested public comment from February 1, 2003, through
March 5, 2003, on alternative ways to achieve the purpose of the rule
and suggestions for the development of draft rule language. IDEM
received comments from the following parties by the comment period
deadline:

David B. Steiger, Engineering and Fire Investigations, (EFI)

Catherine Gibbs, Lee and Ryan, (L&R)

Fred W. Nichols, Steven B Wilcox, Astbury Environmental
Engineering, Inc., (AEEI)

Christopher J. Braun, Indiana Petroleum Marketers and Convenience
Store Association, (IPCA)

Following is a summary of the comments received and IDEM’s
responses thereto:

Comment: | am please to provide comments regarding the develop-
ment of amendments to rules concerning the Underground Storage
Tank Liability Trust Fund. | have several comments regarding, Item (4)
on the submission of corrective action plan (CAP) budgets for approval
prior to implementation of the CAP. The CAP approval process
currently can take several months, especially if IDEM rejects the
initially proposed CAP or if amendments are required. A final budget
cannot be developed until the CAP is approved, especially if subcon-
tractor bids, based on the approved scope or system, are required. The
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owner/operator may not realize reimbursement is available until after
a CAP is implemented. Would failure to submit the CAP budget for
pre-approval make all CAP implementation costs ineligible? The
workload on the technical review staff is currently so high as to result
in significant delays in the progress of projects. Adding budget
approval to the responsibilities of the review staff could further delay
the review and approval of all aspects of remediation projects. There
is often a need to make last minute changes to a budget due to
unanticipated site conditions. Would such “change orders” also require
pre-approval, further delaying progress? Budgets for long-term
remediation projects, such as O & M costs, are usually proposed on an
annual basis. Would approval of annual O&M budgets be required as
well? Finally, some of the allowable rates published in the ELFT rule
are below the rates a consultant may need to charge the client to cover
costs, such as mileage, per diem, or certain rental and subcontractor
costs. The client is aware that such costs may not be fully reimbursed.
Would IDEM, reject a CAP budget that contains such costs? Would
IDEM approval of such a budget indicate approval, and therefore
reimbursability of such costs? If not, | see little reason for IDEM to
delay the progress of a CAP and potentially interfere with the financial
relationship between the consultant and the client for the sake of a non-
binding budget review. (EFI)

Response: Projected costs will be utilized by the department as
shown in the draft rule. (328 IAC 1-3-3.1; 328 IAC 1-3-5(b)(13))
Minor changes in the corrective action will not require a new set of
projected costs. The submission of projected costs will be a tool for
IDEM to expedite the reimbursement of claims.

Comment: In summary, | foresee several difficulties with regard to
pre-approval of CAP budgets. Although the control of CAP implemen-
tation costs, thereby extending the life of the Fund, is a worthy goal, |
do not believe that adding this step to IDEM’s oversight activities will
go very far toward that goal. Unlike the situation in some states with a
budget review process, Indiana has published extensive lists of eligible
and ineligible expenses and allowable unit rates, which are reviewed
during the claim process. It does not appear that pre-approval would
add much to the cost-control efforts. Implementation of random audits,
or audits targeted at inconsistent or irregular claims, may be a more
efficient method of deterring abuse of the fund. (EFI)

Response: The requirement of demonstrating cost effectiveness
under 328 IAC 1-3-1.3, and the requirement that reimbursable costs be
reasonable, will aid in deterring use of the fund for unnecessary costs.

Comment: (1) Additional information to justify an expense may be
requested by the Commissioner before payment is made. COMMENT:
As Lee & Ryan believes that the Indiana Department of Environmental
Management (IDEM) has this authority now, this seems to be an
unnecessary change. (L&R)

Response: This change was made to clearly state that authority in the
rule.

Comment: (4) Submission to the commissioner for approval of the
budget for the corrective action plan (CAP) prior to the implementation
of any clean-up activities at the sites for which a claim for reimburse-
ment would be submitted to the department. COMMENT: Lee & Ryan
is concerned that this will further delay the remediation process by
adding new requirements not contemplated by the legislature. Lee &
Ryan’s opposition to this change will largely depend upon the specific
language proposed by IDEM. (L&R)

Response: The submission of projected costs will not delay
reimbursement but help to expedite the reimbursement of claims. The
claimant should be aware of which costs may be reimbursed and the
amount under 328 IAC 1-3-5. The legislature granted IDEM the
authority to develop criteria to determine the cost effectiveness of
corrective action under IC 13-23-9-2.
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Comment: (5) Clarification that eligible reimbursable costs include
only reasonable labor and project costs. COMMENT: Unless IDEM
intends to specify exactly what it considers to be “reasonable labor and
project costs”, Lee & Ryan does not see the necessity for such a
clarification as the statutes, under which the Excess Liability Trust
Fund (ELFT) functions currently, provide this authority. Any modifica-
tion that leaves the definition of “reasonable” to the discretion of
individual Project Managers is unacceptable and does not provide the
certainty that the regulated community must have in order to maintain
compliance with the rules. (L&R)

Response: The department has defined the term “reasonable” in the
draft rule. The term is used in the statute at 1C 13-23-9-2(b)(2) and (c)
in that the administrator makes a determination that the work or part of
the work that has been performed is reasonable and cost effective. This
determination is made before the administrator may approve payment
of a claim.

Comment: (6) That the commissioner or representatives of the
commissioner may request and audit, under appropriate provisions for
confidentiality, the financial records of persons employed by or are
under contract to the owner or operator and that pertain to the
corrective action of a site prior to payment of a claim. COMMENT:
The financial records of any company are highly confidential and any
attempt by the State to acquire this information can only be justified
upon a showing of overwhelming State interests. Even the promise of
confidentiality is not sufficient to alleviate the concerns most compa-
nies would have regarding such a provision. Lee & Ryan opposes any
attempt by IDEM to seek the confidential financial records of compa-
nies simply because that company may perform ELFT work. Such a
requirement would not afford the company its due process rights. If
IDEM wishes to review such information, it has other ways to obtain
such information. (L&R)

Response: There is no provision in the draft rule that would allow
IDEM to audit financial records, however, the applicant must submit
information to justify costs. IDEM will only seek information neces-
sary to justify payment of claims.

Comment: (7) In addition to the person applying to the fund for
reimbursement, the owner and operator must sign the statement under
328 IAC 1 -5-1 (b) on the claim application. COMMENT: It is unclear
what IDEM hopes to achieve with this requirement except to further
delay the claims process. (L&R)

Response: IDEM has no interest in delaying the claim process. The
change will help reduce incorrect or incomplete claims by the person
applying for payment by requiring both the owner/operator and the
assignee to stand behind the claim submitted. Ultimately, it is the
owner/operator’s responsibility for conducting corrective action
connected to the release, not the assignee.

Comment: (8) Clarification that the approval of the initial site
characterization and the corrective action plan, under 329 IAC 9, does
not necessarily mean that costs incurred are reasonable and eligible for
payment under 328 IAC 1. COMMENT: Lee & Ryan believes that
such arule would be contrary to the statutory authority under which the
ELFT operates. (L&R)

Response: IDEM disagrees. The legislature granted IDEM the
authority to develop criteria to determine the cost effectiveness of
corrective action under IC 13-23-9-2. The administrator has the
authority to determine that work performed is reasonable and cost
effective, also under IC 13-23-9-2.

Comment: It appears as if one of the objectives of the proposed
changes is to prevent consultants and contractors from making a profit
through ELFT work. IDEM currently controls labor rates and most
expenses associated with ELFT work. Consultants and contractors must
be able to operate at a profit if IDEM expects any to continue to do
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such work. (L&R)

Response: It is not IDEM’s intention to prevent consultants or
contractors from making a profit. IDEM believes that the revision will
still allow consultants and contractors to make a profit while ensuring
that expenses are cost effective and reasonable to ensure solvency of
the excess liability trust fund. IDEM has taken significant steps to
provide an opportunity for comments from interested parties to discuss
the potential impact of all the proposed changes.

Comment: Lee & Ryan believes that this rulemaking effort should
include a review of the costs under 328 IAC 1-3-5, Reimbursable
Expenditures, to ensure that these rules reflect current costs associated
with corrective action. Thank you for your consideration of these
comments. (L&R)

Response: A Cost Sub-workgroup was formed as part of this
rulemaking process. The sub-workgroup is examining all the costs to
make sure that the costs reflect the true costs of site investigation and
corrective action. The draft rule reflects the work of this sub-
workgroup to date. Some costs have been raised and some lowered
based on input from the group.

Comment:(1) Additional information to justify an expense may be
requested by the commissioner before payment is made: What kind of
“information” does this refer to? How would this affect the time-frame
for claim processing? Would the claim stay in the system while
additional information is being gathered and submitted, or would the
claim start all over like a re-submittal? Does “commissioner” mean
Navigant, ELFT, or who? This proposed amendment may not be
necessary or appropriate given the current and proposed structure of
the ELFT Rules. (AEEI)

Response: To effectively administer the fund, IDEM must have
sufficient information to justify payment of the claim. The specific
additional information requested depends on the nature of the claim. If
the additional information is minor, the claim would be continue to be
processed. If major deficiencies are noted, the claim would be denied.
“Commissioner” has been changed to “administrator” of the fund. The
“administrator” is the commissioner of the department or her agents.

Comment: (2) Definitions may be added or be revised for “third
party”, “calendar year” or “fiscal year”. No comments. (AEEI)

Response: The revision of the definition of “third party liability” was
requested by the Indiana Attorney General. A change was made at 328
IAC 1-1-10 to clarify the definition.

Comment: (3) Revisions to 328 IAC 1-3-3 to specify how the
penalties would be calculated and perhaps allow flexibility in adjusting
the penalties for specific situations. Need to see more to comment.
(AEEI)

Response: Tables and a formula were put into the rule to clarify the
calculations of the penalties.

Comment: (4) Submission to the commissioner for approval of the
budget for the corrective action plan (CAP) prior to the implementation
of any clean-up activities at the site for which a claim for reimburse-
ment would be submitted to the department. Not withstanding any
immediate remedial activities necessary to protect human health and
the environment. This amendment may be better stated; “Submission
to the commissioner for approval of the corrective action plan (CAP),
including the budgetary figures to complete the CAP”. It is our opinion
that it may be beneficial to adopt policies that require much more
specific remediation technology evaluation and cost benefit analysis by
the consultants. The CAP Report would have to include very specific
remediation system performance criteria and equipment specifications
and include budgetary cost estimates (more detail than is now required)
for the technologies considered. More specific costs would be required
for the implementation of the selected remedial approach including, for
example - in the case of a MPE system installation, estimates would be

+
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provided in the CAP for the three (3) primary phases for implementa-
tion, remediation system/equipment, MPE recovery well installation,
and remediation system installation. Copies of subcontractor/vendor
bids (minimum of 3 for each phase) would be submitted as an appendix
to the CAP - similar to the way claims are submitted now for
remediation costs already incurred. Submitting this information up-
front in the CAP would allow IDEM and Navigant personnel to better
evaluate the proposed remedial approach and prevent potential
financial abuses to the Fund. It is important that the projected costs be
looked at as budgetary estimates - there needs to be flexibility with
respect to actual costs incurred and changes orders - so long as the
specifications are followed and the approach, vendors, and subcontrac-
tors are pre-approved. The primary purpose of the budgetary estimates
would be to ensure that the engineers have done their homework,
evaluated and bid primary associated remediation vendor and subcon-
tractor costs, provided a cost-effective solution to the incident, and that
there is a general technology specification, work plan, and budget for
which they can be held accountable. It is also important that the parties
involved are not handcuffed by the IDEM or Navigant during CAP
implementation. There are Frequently changes to the CAP project that
require adjustments in the equipment fabrication, well installation,
well-head construction, piping layout, site restoration, electrical
connection, etc,, so it will be imperative that the IDEM have some
flexibility with respect to these costs - so long as the appropriate
supporting change order information or justification is provided. An
efficient means of oversight and IDEM involvement needs to be put in
place so these projects can be efficiently completed. This approach will
require more engineering time and cost during the planning/design and
CAP preparation phase In the long run, however, the costs to the Fund
should be reduced by requiring better planning, greater accountability,
better engineered remedial plans (and quicker cleanup), etc. Further-
more., these changes would improve the claim review process, which
currently can involve excessive individual interpretation and opinion-
based decision making. Owners/operators and consulting engineers are
concerned in some instances that the personnel reviewing the technical
aspects of the LUST/ELFT projects are not sufficiently trained or
experienced. This can result in inefficiencies that ultimately cost the
Fund more due to unnecessary and time-consuming technical corre-
spondence. It is important that the agency have the resources needed
to properly evaluate pilot test data, ensure that the proposed system
correlates with the pilot test data, geology/hydrogeology, contaminant
mass, and extent of the contaminant plume. (AEEI)

Response: IDEM agrees with the more specific evaluation proposed
in this comment and has made changes to the draft rule accordingly.
IDEM has adopted a remedy evaluation process in 328 IAC 1-3-1.3
including a requirement for project costs to be submitted.

Comment: (5) Documentation and reporting, of any credits, rebates,
refunds or other similar payments given to the owner or operator
regarding the corrective action at a site. No comments. (AEEI)

Response: The draft rule requires documentation and reporting of
any credits, rebates or refunds given to the owner or operator. Those
amounts should not be, and will not be eligible for reimbursement.

Comment: (6) Clarification that eligible reimbursable costs include
only reasonable labor and project costs. This is a valid concept, but
how will “reasonable” be defined and by whom. The key to ensuring
reasonable costs may lie in the concepts presented in the comments
related to Item #4. (AEEI)

Response: “Reasonable” has been defined in the draft rule at 328
IAC 1-1-8.3 and “cost effective” is described in 328 IAC 1-3-1.3.
Reimbursable costs must be reasonable and cost effective.

Comment: (7) That the commissioner or representatives of the
commissioner may request and audit, under appropriate provisions for
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confidentiality, the financial records of persons employed by or are
under contract to the owner or operator and that pertain to the
corrective action of a site prior to payment of a claim. How will the
audit process potentially affect the claim turnaround time-frame? What
criteriaare to be used to select when/where/who the audit will be done?
(AEEI)

Response: There is no provision in the draft rule that would allow
IDEM to audit financial records, however, the applicant must submit
information to justify costs. (See 328 IAC 1-5-1.) IDEM will only seek
information necessary to justify payment of claims.

Comment: (8) In addition to the person applying to the fund for
reimbursement, the owner and operator must sign the statement under
328 IAC 1-5-1 (b) on the claim application. No comments. (AEEI)

Response: The department thanks you for considering the validity of
this change.

Comment: (9) Clarification that the approval of the initial site
characterization and the corrective action plan, under 329 IAC 9, does
not necessarily mean that costs incurred are reasonable and eligible for
payment under 328 IAC 1. If an approved ISC and CAP are imple-
mented in accordance with the cost guidelines and procedures
established in the ELFT Rules, then there should be no basis for
deeming these costs to be unreasonable. Any such judgement must be
based on fact rather than opinion, thereby making it essential that all
parties adhere strictly to the established rules and guidelines. The
existing ELFT cost guidelines for site investigation expenses, and
proposed amendments discussed in ITEM#4 should make the amend-
ment discussed above in Item #9 unnecessary. (AEEI)

Response: IDEM has included language in the draft rule for a cost
effectiveness analysis of corrective action. This is appropriate under IC
13-23-9-2.

Comment: (10) Revision that would allow access to the ELFT for a
successor owner or operator for corrective action costs due to a prior
owner or operator’s release. No comments. (AEEI)

Response: The department thanks you for considering the validity of
this change.

Comment: (11) Other issues that need to be addressed amending the
rule in conformance with IC 13-23 or to clarify the rule or to clarify the
intent of the rule. No comments. (AEEI)

Response: The department thanks you for considering the validity of
this change.

Comment: Regarding the section titled Statutory and Regulatory
Requirements, AEE’s comments are as follows: Regarding the seven
(7) items listed by the IDEM in this section, AEE sees a significant
need for clarification of these concepts and the applicability to the
ELFT program before more feedback can be given. Some of the
wording and concepts appear to be somewhat vague for example:
“Economic reasonableness of measuring or reducing any particular
type of pollution”. (AEEI)

Response: These seven items are required by statute to be included
in any environmental rulemaking notice. These standards are really
designed for analysis of environmental rulemaking and so may not
specifically address the issues in this rulemaking.

Comment: It is important that the remedial approach of soil
excavation and disposal be officially recognized as an approved
technology if this approach is deemed appropriate by the IDEM and the
approved as part of the CAP. It is AEE’s position that soil excava-
tion/disposal is an “approved technology “ and is recognized as such
by our industry. If, after evaluation of all potentially feasible remedial
options, excavation/disposal is deemed most cost-effective and is
approved by ELFT, all associated costs with implementing this
technology should be eligible for reimbursement in accordance with
328 IAC 1 3-5 (just as an in-situ technology would be). (AEEI)
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Response: Soil excavation and disposal is an approved technology
that has unit rates, therefore bids are not required or necessary. See 328
IAC 1-3-5. IDEM has formed a cost sub-workgroup to examine and
suggest appropriate changes to the unit rates.

Comment: In accordance with 328 IAC 1-3-5 (Reimbursable
Expenditures - Approved Technologies),
if the lowest qualified bid from a minimum of three (3) bidders is
selected for the CAP implementation work, these costs should be
reimbursed at cost +15%. Oftentimes, this has not been the case and
ELFT/Navigant personnel have denied costs based upon unit rates. If
the costs associated with this technology are reimbursed based only
upon the unit rates, the selection of this technology becomes prohibi-
tive for the responsible party because even under a competitive bid
scenario and selection of the lowest qualified bidder, the responsible
party will not receive adequate reimbursement (because the unit rates
are too low). This could force the selection of a more expensive
remediation option for which they could receive full reimbursement but
would cost the Fund significantly more money The cleanup may also
take longer to complete corrective action goals. Under the current
policy of denying costs for soil excavation and disposal, the responsi-
ble parties will be forced to lean much harder toward more expensive
in-situ technologies to ensure a higher reimbursement percentage.
Obviously, this is not desirable for anyone involved because it will cost
the Fund significantly more. (AEEI)

Response: IDEM disagrees. Costs for soil excavation and disposal
may be reimbursed. Soil excavation and disposal is an approved
technology that has unit rates, therefore bids are not required or
necessary. IDEM has formed a cost sub-workgroup to examine and
suggest appropriate changes to the unit rates.

Comment: Again, it is our opinion that all costs associated with
implementation of an IDEM-approved CAP or CAP Addendum should
be reimbursed if the lowest qualified bid is selected for an “approved
technology”. (AEEI)

Response: IDEM disagrees. For instance, costs for soil excavation
and disposal may be reimbursed. Soil excavation and disposal is an
approved technology that has unit rates, therefore bids are not required
or necessary. IDEM has formed a cost sub-workgroup to examine and
suggest appropriate changes to the unit rates.

Comment: Interim Remedial Action--It has always been quite
prohibitive for an owner/operator to conduct interim remedial action
(IRA) activities at a LUST site with respect to feedback, support, and
ELFT reimbursement from the IDEM. Oftentimes, it is imperative that
remedial action be implemented immediately (prior to CAP approval)
to mitigate and control a dissolved-phase contaminant plume due to
extremely high contaminant levels and/or expansion of the contaminant
plume. By conducting IRA operations, the extent of contamination and
longer term costs and the potential for off-site impacts can be reduced.
Despite the clear-cut benefits of this step, neither IDEM nor Navigant
personnel have been supportive of IRA operations. If an owner/
operator does not have the technical or financial support of the agency,
the necessary response actions are less likely to be voluntarily
undertaken by the responsible party. (AEEI)

Response: The owner/operator may request pre-approval of costs
under the draft rule. Pending establishment of eligibility, pre-approval
would allow the owner/operator to know the corrective action activities
that will be reimbursed.

Comment: Clarify Conflicting Language on Assessment of Penalties
for Late UST Fee. Ind. Code 13-23-12-7 provides that a UST owner
who fails to pay the fee when due “shall be assessed a penalty of not
more than $2,000 per UST per year.” This statutory language gives
IDEM the discretion to waive all or part of the UST penalty. By
comparison, the relevant regulation provides that for an owner who
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fails to pay the fee when due “the penalty will be calculated at $2,000
per UST.” 328 IAC 1-3-3. Thus, there is a conflict between the
discretionary and mandatory language of the two laws, which needs to
be resolved. The IPCA recommends that the IDEM be given the
discretionary authority to assess reasonable penalties, which are more
fully addressed in paragraphs 2 and 3 below. (IPCA)

Response: IDEM disagrees that there is a conflict between the rule
and the statute. The current and draft rule language on penalties is
certainly within the statutory authority granted to assess penalties and
is therefore “reasonable”. The Financial Assurance Board has chosen
not to give the administrator the discretion to waive all or part of the
penalty.

Comment: Modify the Timetable for the Assessment of Penalties for
Late UST Fees. A UST owner recently reported to the Financial
Assurance Board that he was three weeks late in submitting his annual
tank payment of $270 for 3 USTs and receive a notice from the Indiana
Department of Revenue that he owed a $6,000 penalty for being late.
To lessen the harshness of this program, the IPCA recommends that the
following changes being adopted: (a) if a UST payment deadline has
been missed, the Indiana Department of Revenue will be required to
send a follow-up written notice to the UST owner advising him/her that
a UST payment has been missed and that a monthly late fee equal to
10% of the unpaid tank fee has been assessed and that failure to pay the
UST fee within thirty (30) days of receipt of the late notice will result
in an additional 10% penalty. If the payment is more than three months
late and the UST owner has received and ignored the reminder notice,
the Department of Revenue and IDEM should have the discretion to
assess a penalty of up to $2,000 per UST per year. (IPCA)

Response: IDEM generally agrees; the rule has been modified at 328
IAC 1-3-3(f) and (Q).

Comment: Annual UST Assessments Should Reflect Any Unpaid
Balances from Prior Years. Experience has shown that several years
may pass after a missed UST payment. When the UST owner decides
to sell his gas station, he discovers for the first time that a UST
payment was missed several years ago. The interest and penalties add
up rather quickly and are very disruptive to the parties’ expectations in
the transaction. When a UST payment is missed, there currently is no
reminder notice sent by the Department of Revenue to the UST owner.
For these reasons, the IPCA recommends that the annual UST
assessments include notices of any unpaid UST fees, interest and
penalties for prior years. (IPCA)

Response: This comment exceeds the scope of this rulemaking.

Comment: Oppose Unauthorized Raiding of the Trust Fund and
Prevent Breach of FAB’s Fiduciary Duties to the Trust Fund. In the
2002-2003 fiscal year, the Indiana Budget Agency raided Indiana’s
Excess Liability Trust Fund by withdrawing $475,422 to satisfy overall
state budget shortfalls. In doing so, the Budget Agency relied on
Indiana Code 4-12-1-13.5, which dates back to 1977. The Budget
Agency representative also testified that the Agency intended to raid
the Fund again in the 2003-2004 fiscal year. It is the IPCA’s position
that the Budget Agency’s actions are improper and unlawful and its
reliance on this statute is misplaced.

First, the ELTF may only be used for statutorily defined purposes.
Ind. Code 13-23-7-1 enumerates the purposes of the ELTF. These
purposes include providing money to owners and operators to satisfy
liabilities, providing money to third parties to satisfy liabilities, and
providing money to administer the fund. IC 13-23-7-1. Furthermore,
the statute clearly states that money remaining in ELTF at the end of a
year does not revert to the general fund. IC 13-23-7-6. Thus, it is
unlawful for the Budget Agency to withdraw money from the Fund and
use it for purposes not recognized by the statute or the Indiana
Legislature.
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Second, a few years ago the Indiana Legislature changed the Fund
from simply a general dedicated fund to a dedicated trust fund, thereby
providing the FAB and the ELTF greater protection and imposing on
the FAB a higher fiduciary duty to serve as careful stewards of this
Fund. This statute was enacted long after the Budget Agency’s statute.
Hence, it is presumed that the Legislature was fully aware of the budget
law when it enacted the trust fund and built in its express purposes for
use of funds. By removing money from the ELTF against the mandate
of the Legislature, the Budget Director has overstepped his statutory
authority and his constitutional role as an executive. The Budget
Director is making a determination that belongs only to the legislature,
which determination has already been made by the legislature. Article
3, Section | of the Indiana Constitution, the Distribution of Powers
Acrticle, prohibits the Budget Director from doing so.

Third, the appropriations statute appears to give the auditor the
power to transfer money from “dedicated funds” to the state general
fund, once the Budget Director so certifies. See IC 4-12-1-13.5(c).
However, a dedicated fund does not include the ELTF, a trust fund.
Generally, statutes are to be given their plain and obvious meaning. See
North Miami Education Association v. North Miami Community
Schools, 746 N.E.2d 380,382 (Ind.Ct. App. 2001). This meaning may
not be expanded or contracted. See id. The IPCA was unable to find
any statutory or case law authority supporting-the Budget Director’s
position that the ELTF was a general dedicated fund. Thus, claiming
that ELTF falls within the definition of “dedicated fund” has no basis
in statute or case law and is an impermissive expansive reading of the
appropriations statute.

Fourth, the appropriations statute gives the Budget Director the
authority to transfer money away from one agency if that money “is
attributable to the operations of other state agencies.”

See IC 4-12-1-13.5(a). Pursuant to the fiscal report prepared for
ELTF Financial Assurance Board, in 2002, approximately $24.3
million was placed into ELTF coffers from oil inspections and UST
tank fees. Another $53,839 was placed in the ELTF coffers from “misc.
revenue.” Thus, it is not possible that the $475,422 removed by the
treasurer is “attributable” to other state agencies. At most, the $53,839
could be attributable to other agencies. (IPCA)

Response: This comment exceeds the scope of this rulemaking.

Comment: IDEM and the ELTF Should Not Be Authorized to
Conduct Financial Audits of Companies Conducting Environmental
Cleanups of UST Sites. IDEM and the ELTF currently have sufficient
authority to carefully review and approve any environmental data
submitted by an environmental consultant on behalf of a UST owner,
such as the Initial Site Characterization and the Corrective Action Plan.
The ELTF currently has sufficient authority to review, approve and/or
reject any and all costs and invoices associated with the investigation
and remediation of UST sites. For example, if insufficient documenta-
tion is provided in support of an expense or if the costs exceed the
Reasonable Cost Guidelines these costs are disallowed by the ELTF.
It is the IPCA’s position that there is no need for either IDEM or the
ELTF to be given additional financial audit authority into environmen-
tal consultants’ business affairs. Moreover, for a variety of reasons, it
would be a costly and dangerous precedent to suddenly give the IDEM
and ELTF audit authority like the Internal Revenue Service. (IPCA)

Response: IDEM has amended the draft rule under 328 IAC 1-5-1(a)
to make clear that the administrator may request additional information
to substantiate the payment of claims. The draft rule does not include
a requirement for financial audits.

Comment: The IPCA Supports Reasonable, Cost-Effective Investiga-
tion and Remediation of UST Sites. To ensure the viability of the Fund
for the long term, the IPCA supports cooperative efforts by UST
owners, environmental consultants and IDEM personnel to undertake

Indiana Register, Volume 27, Number 3, December 1, 2003

957

reasonable, cost-effective investigation and remediation of UST sites.
This requires a careful and ongoing balancing of competing interests.
IDEM has identified the types of cleanup technologies that may be
approved and retains oversight authority to ensure that the site
investigation and remediation of soil and groundwater, both on-site and
off-site, are complete. Within those parameters, the UST owner and his
environmental consultant need to have the flexibility to adopt, on a
site-by-site basis, a cost-effective investigation and remediation
approach that meets the UST owner’s needs while complying with the
IDEM standards for UST cleanups. While the IPCA does not want to
encourage overly expensive and aggressive cleanups which would
unnecessarily deplete the ELTF, this does not mean that the cheapest
cleanup approach is always the best. In light of the above competing
interests, without adding unnecessary layers of paperwork, delay and
bureaucracy, the IPCA would be willing to discuss with IDEM and
ELTF ways that a proposed estimate of cleanup costs could be prepared
in conjunction with the CAP submission.

Any discussion of a system for “costing out” projects, however,
should be done in the context of the current system, which includes the
following. At the “CAP” stage, any costs provided could only be
looked at as ‘estimates’ since no formal bids are taken at that stage
(until CAP approval, it would be a waste of time). Even after CAP
approval, consultants usually obtain bids for remedial system installa-
tion, and IDEM typically approves the lowest bid. However, in some
cases, the lowest bid is not necessarily the best bid, since the contractor
who bids may have undercut estimates. There needs to be a mechanism
that allows IDEM and the UST owner’s consultant to negotiate which
bid level is reasonable, to select based on contractor qualifications and
the needs of the project, whether the consultant believes that the
contractor was ‘responsive’ in his bid, and whether all items that are
critical are included in the bid. Finally, at certain sites, particularly high
priority sites where contamination poses a threat to reach critical
receptors and related off-site concerns and ‘emergency’ status is
granted, the UST owner and his consultant are required to undertake
an expedited response. This usually requires working extended hours
at night and on weekends in response to the situation, that some
additional allowances be made for rates (including a higher level of
senior personnel time to handle these delicate situations) and other
considerations such as (1) overtime for more than 40 hours per week
(normally that is at least time and a half for hourly employees), and (2)
expedited costs (for example analytical costs, or contractor night and
weekend rates). (IPCA)

Response: The cost effectiveness analysis language contained in the
draft rule makes it clear that cost is only one factor considered in the
determination that a corrective action plan (CAP) is cost effective.
IDEM is only requesting projected costs for alternative remediation
approaches, not a final budget. (See 328 IAC 1-3-1.3)

IDEM does not control the quality or consistency of the bids
submitted to the owner/operator. If consistency is lacking the
owner/operator may request a revised bid. The current rates take
overtime into account. There is also some flexibility in IDEM’s
payment of subcontractor costs.

Comment: The ELTF Rules Should Be Modified to Ensure that
Remediation of Abandoned Gas Station Sites May be Funded by the
Petroleum Trust Fund. Abandoned gasoline station sites continue to
plague many areas of the State of Indiana. Since the ELTF was created
in 1988, 50% of the annual UST fee has been paid into the Petroleum
Trust Fund, which currently enjoys a balance of more than $4,200,000.
While the Petroleum Trust Fund was created, in part; to address
abandoned gas station sites, this aspect of the program has never been
fully developed. In its absence, for the past several years an increasing
amount of money has annually been used by IDEM for its internal

+
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personal services, contractual services, and program support; while
some of these expenses and programs maybe worthwhile, these monies
are being spent on abandoned gas station sites (i.e. in 2002 more than
$550,000 was spent on these items). Meanwhile there remain a
tremendous number of abandoned gas stations around the State that
continue to be pose environmental threats to the soil and groundwater
supplies of their neighbors, are eyesores to their local communities, and
do not contribute to the tax rolls of their communities. The IPCA
would like to see rules developed that would encourage buyers of these
sites, who have no affiliation with any prior owner of the site, to
register the USTs, pay all back fees and interest (no penalties) and
become ELTF eligible. This would allow for the acquisition and
development of these sites, with environmental threats being removed
from the neighborhoods, would generate tax revenues, and would
foster the development of new jobs on these sites. (IPCA)

Response: This comment exceeds the scope of this rulemaking.

Comment: The IPCA Supports Allowing Access to the ELTF By A
Successor Owner/Operator. The IPCA supports revisions that would
allow access to the ELTF for a successor owner or operator for
corrective action costs due to a prior owner or operator’s release.
Similar to current practice, the buyer would have to ensure that the
back UST fees, interest and penalties are paid within thirty (30) days
of closing, thereby making the buyer 100% ELTF eligible. The
innocent buyer should not be penalized and rendered ineligible due to
the prior actsand omissions of the former UST owner/operator. (IPCA)

Response: An “innocent buyer” has the opportunity to collect
overdue fees, interest, and penalties from the seller or obtain a reduced
purchase price. This type of ELTF access is not authorized by the
statute, therefore the comment exceeds the scope of this rulemaking.

Comment: The IPCA Supports Allowing Access to the ELTF By a
Landlord Who Did Not Own or Operate the UST System. For many of
the same reasons, the IPCA supports allowing owners of real estate
with USTs, but who do not own or operate the UST system, a similar
arrangement whereby the landlord would ensure that the back UST
fees, interest and penalties are paid, thereby making the innocent
landlord 100% ELTF eligible so the site may be cleaned up. The
innocent landlord should not be penalized and rendered ineligible due
to the prior acts and omissions of the former UST owner/operator. This
approach is similar to a third-party claim that both the Indiana Attorney
General and IDEM had originally rejected but then approved in late
2002, thereby allowing the third party claim asserted by the landlord
who did not own or operate the UST system to be paid in full by the
ELTF. (IPCA)

Response: This type of ELTF access is not authorized by the statute,
therefore the comment exceeds the scope of this rulemaking.

Comment: The IPCA Supports the FAB, Indiana Legislature and the
Indiana Supreme Court in the Definition of “Third Party” Liability and
Opposes Efforts by IDEM and The Indiana Attorney General to
Narrow or Alter the Definition. As stated above, when the ELTF was
created in 1988, Indiana’s Legislature decided that an express purpose
of the Fund was to pay third party claims. Ind. Code 13-23-6-1, 13-23-
7-1. Specifically, Indiana’s Legislature expressly provided in Ind. Code
13-23-7-1 that the Fund “is established for the following purposes:...
(2) Providing a source of money to satisfy liabilities incurred by
owners and operators of underground petroleum storage tanks under
Ind. Code 13-23-13-8 and 42 U.S.C. 6991b(h)(6) for corrective action”
(first party claims); and... (4) “Providing a source of money for the
indemnification of third parties under Ind. Code 13-23-9-3 (third-party
claims). Ind. Code 13-23-7-1(2), (4) (See also Ind. Code 13-23-8-1(1),
(2) IDEM shall use money in the Fund to pay (first party) corrective
action costs incurred by owners and operators of USTs and for payment
of the (third party) liability of owners and operators of USTSs to third
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parties under Ind. Code 13-23-9-3 and for the attorney fees incurred by
the UST owner and operator in defending the third party liability
claim).

The Legislature also created the underground storage tank financial
assurance board (“FAB” or “Board”) to adopt rules, standards and
procedures governing the administration of the Fund and the payment
of claims. Ind. Code 13-23-11-1, et al., 13-23-8-4.5. For many years
the Board has defined “third party liability” as follows:

“Third party liability” is the damage a tank owner or operator is

legally obligated to pay for injury suffered by a third party as the

result of a release. Third party liability includes bodily injury and
property damage.”

The FAB has drawn distinctions between first party and third party
claims in the types of damages and expenses that are eligible for
reimbursement by the ELTF. For example, the FAB has promulgated
a detailed list of expenditures associated with the performance of
corrective action that may be recovered and those which cannot be
recovered from the Fund. 328 IAC 1-3-5. Expenditures not eligible for
reimbursement as a first party corrective action cost include items such
as lost rent, lost income, diminution in property value, and attorneys’
fees. However, such expenses suffered by a third party are eligible for
payment by the ELTF. Another distinction is that a first party (UST
owner’s cleanup expenses) are subject to a deductible ranging up to
$35,000 while a third party claim has no deductible, as it serves as a
liability policy with first dollar coverage.

The FAB’s current definition of “third party” does not exclude UST
owners and operators as a “Third-Party.” Under the Fund’s statute and
regulations, both UST owners and operators are eligible to coverage
from the Fund to pay their respective third-party liabilities arising from
a UST release. Nowhere, is third party liability defined to mean every
claimant in the world except a UST owner or operator. Nor is “third
party” defined as only those parties who do not have direct access to
the Fund. Thus, there is no support, in the statute or the regulations, for
the position recently taken by IDEM and the Indiana Attorney General
that a UST owner and operator may not rely upon the Fund to pay the
damages and expenses incurred by an owner or operator as a third party
liability.

The IPCA’s position and the FAB’s existing definition are entirely
consistent with the Indiana Supreme Court’s most recent opinion on
the issue of UST liabilities. In Bourbon MiniMart and Robert E.
Wanemacher v. Gast Fuel and Services, Inc. etal., (Ind. S. Ct. Feb. 14,
2003) (a copy of which is enclosed as Exhibit 1), the Indiana Supreme
Court addressed, among other things, the issue of a party’s request for
contribution under Indiana’s UST cleanup statute for costs of cleaning
up petroleum contamination from leaking underground storage tanks.
Ind. Code 13-7-20-21. The Court held that the UST statute authorizes
an “owner or operator of a UST to recover from a third party amounts
paid to the state or that the owner or operator itself incurred for
corrective action (whether the corrective action was ordered by IDEM
or undertaken voluntarily) from any ‘person who owned or operated
the underground storage tank at the time the release occurred,” not just
those solely responsible for the contamination.” Op. at 17. The Court
further held that “while the Amended Statute [enacted in 1991]
expanded the class of corrective action for which owners and operators
could seek recovery to include the costs of voluntary remediation, it
also expanded the class of third persons from whom recovery could be
sought.” Id. Finally, the Court held that “the Legislature expanded the
class of third persons from whom recovery could be sought from those
solely responsible for its contamination to include any other person
who owned or operated an UST at the time the release occurred.” Id.

Thus, consistent with the IPCA’s position, the FAB, the Indiana
Legislature and the Indiana Supreme Court support a broad interpreta-

+
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tion of the definition of “third party” as applied to UST liabilities to
include owners and operators.

The issue of the recent position taken by IDEM and the Indiana
Attorney General to narrow the FAB’s definition of “third party” to
exclude owners and operators has been fully briefed and is currently on
appeal before the Office of Environmental Adjudication in a case styled
as In The Matter of. Objection to the Denial of Excess Liability Fund
Claim No. 9710523 Kiel Bros. Oil Co., Inc., Jefferson County
Consolidated Cause No. 02-F-J-2851 and 02-F-J-2918. More detailed
support for the position taken by the IPCA, FAB, Indiana Legislature
and Indiana courts on this issue is set forth in the enclosed_Petitioner’s
Brief In Opposition to The Motions For Summary Judgment Filed by
the Indiana Attorney General and IDEM and In Support of Petitioner’s
Cross-Motion for Summary Judgment Regarding Payment of Peti-
tioner’s Third Party Claim By Indiana’s Excess Liability Trust Fund,
dated November 26, 2002 (See Exhibit 2); and Petitioner’s Reply Brief
In Support of Its Cross-Motion for Summary Judgment Regarding
Payment of Petitioner’s Third Party Claim By Indiana’s Excess
Liability Trust Fund, dated February 13, 2003 (See Exhibit #3), which
are hereby referenced and incorporated herein as if fully restated. Also
enclosed in support of the IPCA’s position and incorporated herein as
if fully redacted is the Reply Brief of Amicus Curiae Hukill Oil Co.,
Inc. To “Attorney General’s Response to Kiel’s Motion for Summary
Judgment”, dated February 12, 2003 (See Exhibit 4 ). (IPCA)

Response: IDEM agrees with the commentor that one of the fund’s
statutory purposes is to pay third party liability claims. The fund has
consistently paid third party liability claims. IDEM has never tried to
narrow or alter the plain meaning of the term “third party”. IDEM
recognizes that logically a first party cannot be considered a third party.
As the administrator of the fund, the commissioner has taken the
position in the above cited cases that is consistent with the law and
consistent with the administrator’s fiduciary duties to the fund.

Comment: The IPCA Supports the Current Level of Deductibles for
First Party Expenses. The IPCA supports the existing requirement that
a UST owner/operator is to first pay the applicable deductible, which
ranges up to $35,000, on an eligible ELTF claim. As more fully
explained above, UST owners/operators and their consultants should
also be encouraged to adopt reasonable, cost-effective investigations
and remediations of impacted UST sites. Efforts to modify this
approach should not encourage unnecessary expenditures. In light of
the November 2001 increase in the Reasonable Cost Guidelines, these
adjustments properly addressed the need to bring the level of reim-
bursements from 1993 levels in line with the updated costs associated
with UST investigations and remediations in 2001.

The IPCA looks forward to continuing to work with the FAB, IDEM
and other interested stakeholders in ensuring that the legislative goals
and policies for addressing UST liabilities under the IDEM and ELTF
programs are fulfilled. If you have any questions about the IPCA’s
comments do not hesitate to contact me. Otherwise, we appreciate your
consideration of these important issues. (IPCA)

Response: IDEM agrees. It has been productive to craft proposed
rule changes with interested stakeholders to ensure that the legislative
goals and policies are met.

REQUEST FOR PUBLIC COMMENTS

This notice requests the submission of comments on the draft rule
language, including suggestions for specific revisions to language to be
contained in the draft rule. Mailed comments should be addressed to:

#02-204 (FAB)[ELTF Change Rule]

Marjorie Samuel

Rules, Outreach and Planning Section

Office of Land Quality
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Indiana Department of Environmental Management

P.O. Box 6015

Indianapolis, Indiana, 46206-6015.

Hand delivered comments will be accepted by the receptionist on duty
at the 11th floor reception desk, Office of Land Quality, 100 North
Senate Avenue, Indianapolis, Indiana.

Comments may be submitted by facsimile at the IDEM fax number:
(317) 232-3403, Monday through Friday, between 8:15 and 4:45 p.m.
Please confirm the timely receipt of faxed comments by calling the
Rules, Outreach and Planning Section at (317) 232-7995.

COMMENT PERIOD DEADLINE

Comments must be postmarked, faxed, or hand delivered by January
8, 2004.

Additional information regarding this action may be obtained from
Lynn West, Rules, Outreach and Planning Section, Office of Land
Quality, (317) 232-3593 or (800) 451-6027 (in Indiana).

DRAFT RULE

SECTION 1. 328 IAC 1-1-2 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-1-2 “Administrator” defined
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23

Sec. 2. “Administrator” refers to the aeministrator of the funed:
commissioner of the department. (Underground Storage Tank
Financial Assurance Board; 328 IAC 1-1-2; filed Dec 4, 1992, 11:00
a.m.: 16 IR 1051; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR
1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 787)

SECTION 2. 328 IAC 1-1-3
FOLLOWS:

IS AMENDED TO READ AS

328 IAC 1-1-3 “Corrective action” defined
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23

Sec. 3. “Corrective action” means aetion takert any or all work
performed or to be performed, including all work performed or to
be performed under a CAP, to:

(1) minimize;

(2) contain;

(3) eliminate;

(4) remediate;

(5) mitigate; or

(6) clean up a release caused by an occurrence;
including emergency measures taken as part of an initial response to
the retease occurrence under rules of the solid waste management
board at 329 IAC 9-5-2. (Underground Storage Tank Financial
Assurance Board; 328 IAC 1-1-3; filed Dec 4, 1992, 11:00 a.m.: 16 IR
1051; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534; filed Oct
17,2001, 4:30 p.m.: 25 IR 787)

SECTION 3. 328 IAC 1-1-4 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-1-4 “Deductible amount” defined
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-7; IC 13-23-8-3; IC 13-23-8-4

Sec. 4. “Deductible amount” means the amount set forth specified
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in IC 13-23-8-3 applicable to each incident number assigned by the
department. A person applying to the fund under 328 IAC 1-3-1 must
provide evidence of payment of the deductible amount under IC 13-23-
8-4(a)(3). (Underground Storage Tank Financial Assurance Board;
328 IAC 1-1-4; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1051; filed Jan 9,
1997, 4:00 p.m.: 20 IR 1103; readopted filed Jan 10, 2001, 3:21 p.m.:
24 IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 788)

SECTION 4. 328 IAC 1-1-5.1 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-1-5.1 *“Emergency measures” defined
Authority:  I1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23-8-4

Sec. 5.1. “Emergency measures” means any action that is taken at of
near a petrotetn release to abate an immediate threat of harm to human
health; property; of the epvironment: work described under 1C 13-23-
8-4(b)(1). The actions taken must be approved by the department prior
to payment from the fund. (Underground Storage Tank Financial
Assurance Board; 328 IAC 1-1-5.1; filed Oct 17, 2001, 4:30 p.m.: 25
IR 788)

SECTION 5. 328 IAC 1-1-8.3 IS ADDED TO READ AS FOL-
LOWS:

328 IAC 1-1-8.3 *“Reasonable” defined
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23

Sec. 8.3. “Reasonable” means that the corrective action is
appropriate and performed only as necessary to meet the cleanup
objectives for the site. The term also means that corrective action
and site characterization are consistent with 328 IAC 1-3-5(b)
through 328 IAC 1-3-5(e). (Underground Storage Tank Financial
Assurance Board; 328 IAC 1-1-8.3)

SECTION 6. 328 IAC 1-1-8.5 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-1-8.5 *“Site characterization” defined
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23

Sec. 8.5. “Site characterization” means the work performed under
the initial site characterization described in rules of the solid waste
management board at 329 IAC 9-5-5.1 antt or work performed under
further site investigations described in 329 IAC 9-5-6 and may
include, as necessary, quarterly monitoring and pilot studies to
determine the feasibility of remediation alternatives. (Underground
Storage Tank Financial Assurance Board; 328 IAC 1-1-8.5; filed Oct
17,2001, 4:30 p.m.: 25 IR 788)

SECTION 7. 328 IAC 1-1-9
FOLLOWS:

IS AMENDED TO READ AS

328 IAC 1-1-9 “Substantial compliance” defined
Authority:  IC 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23-8-4; IC 13-23-12

Sec. 9. (a) “Substantial compliance” means that, at the time a release
was discovered:

(1) the owner or operator had taken affirmative steps to eomply with

has met the requirements of +€ +3-23-8-4- IC 13-23-8-4(a), with

the exception of minor violations of:
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(A) statutory deadlines;

(B) regulatory deadlines; or

(C) regulatory requirements;
that do not cause harm or threaten to harm human health or the
environment; and
(2) registration fees have been paid as required under IC 13-23-
12 and 328 IAC 1-3-3.

(b) An owner or operator is not in substantial compliance if the
release:
(1) has not been reported, under the spill reporting rule applica-
ble at the time of the release, within seven (7) days of the
discovery of the release; or
(2) harms or threatens to harm public health or the environment
and was not timely reported under the spill reporting rule
applicable at the time of the release.
(Underground Storage Tank Financial Assurance Board; 328 IAC 1-1-
9; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1052; filed Nov 1, 1995, 8:30
a.m.: 19 IR 343; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534;
filed Oct 17, 2001, 4:30 p.m.: 25 IR 789)

SECTION 8. 328 IAC 1-1-10 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-1-10  “Third party liability” defined
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23

Sec. 10. (a) “Third party liability” s means the damage a tank owner
or operator is legally obligated to pay for injury, expense; costs, and
damage suffered by a third party as the result of a release. Fhire party
tiabitity The term includes bodily injury and property damage. Fhiret

(b) The term does not include the following:

(1) Punitive or exemplary damages.

(2) Claims arising on behalf or in favor of a claimant, an owner,

or an operator.

(3) Costs that were previously determined ineligible for reim-

bursement.
(Underground Storage Tank Financial Assurance Board; 328 IAC 1-1-
10; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1052; readopted filed Jan 10,
2001, 3:21 p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 789)

SECTION 9. 328 IAC 1-2-1
FOLLOWS:

IS AMENDED TO READ AS

328 IAC 1-2-1 Applicability
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23

Sec. 1. This article implements provisions of IC 13-23 for the
administration of the fund. This article establishes procedures by which
persons listed in 328 IAC 1-3-1 may apply to the fund for payment of
eotreetive actionr reimbursable costs and third party liability claims.
arising from petrotetm refeases: Payment of eetrective aetion reim-
bursable costs and third party liability claims shall be made in
accordance with the following:

(1) 328 IAC 1-3-4(b) applies to any one (1) site upon which

A) ant ecedtrence has rot been reported to the department: of
{B} the corrective action has not been completed as of the
effective date of this rule.

(2) The applicable cost range or amount of the expengttte to be
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retmbtirset by the fand; reimbursable cost, as set forth in 328 IAC
1-3-5, shall be determined as of the date the expense was ritiaty
ctrred by the appheant to the fund: of the invoice for the work
and the costs so incurred unless the work is performed by the
owner, operator, or applicant, in which case, it is the date the
work was performed.

(Underground Storage Tank Financial Assurance Board; 328 IAC 1-2-

1; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1052; readopted filed Jan 10,

2001, 3:21 p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 789)

SECTION 10. 328 IAC 1-2-3 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-2-3 Obligation of monies
Authority:  I1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23

Sec. 3. (a) Claims shall be paid in the order received by the gepart-
ment administrator unless the procedure set forth in 328 IAC 1-4-1 is
applicable.

(b) At the beginning of each state fiscal year, the administrator shall
obligate sufficient monies for administering the fund. This amount
shall be approved by the financial assurance board. (Underground
Storage Tank Financial Assurance Board; 328 IAC 1-2-3; filed Dec 4,
1992, 11:00 a.m.: 16 IR 1052; filed May 25, 1999, 4:31 p.m.: 22 IR
3103; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534; filed Oct
17,2001, 4:30 p.m.: 25 IR 789)

SECTION 11. 328 IAC 1-3-1 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-3-1 Fund access
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-7; IC 13-23-8-4

Sec. 1. The following persons may apply to the fund for payment of
expenditures aristig from cotrective action and reimbursable costs or
for indemnification of third party liability claims:

(1) Eligible tank owners and operators, including transferees as

described in IC 13-23-8-4.

(2) Persons assigned the right of reimbursement by any person

described in subdivision (1).

(3) Subsequent owners of the property upon which tanks were

located, if the tanks were closed by a previous property owner, tank

owner, or operator who is eligible.
(Underground Storage Tank Financial Assurance Board; 328 IAC 1-3-
1; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1053; filed Jan 9, 1997, 4:00
p.m.: 20 IR 1103; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR
1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 790)

SECTION 12. 328 IAC 1-3-1.3 IS ADDED TO READ AS FOL-
LOWS:

328 IAC 1-3-1.3 Cost effectiveness of corrective action
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-7; IC 13-23-8-4

Sec. 1.3. (a) After the person described in section 1 of this rule
has:

(1) completed the initial site characterization under 329 IAC 9-5-

5.1 and the further site investigation under 329 IAC 9-5-6 for the

release at the site; and

(2) submitted the information in clauses (A) through (C) to the
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administrator:
(A) for each of the remediation approaches as required by 329
IAC 9-5-6(d), details of the work to be performed and the
projected costs;
(B) the approved CAP; and
(C) if appropriate, a demonstration that the remediation
approach will substantially reduce or eliminate third party
liability;
the administrator will determine if the work to be performed or
the work already performed under the approved CAP is cost
effective. The administrator may review information concerning
cost effectiveness while reviewing a CAP submitted for approval;
however, the administrator will not make a determination on cost
effectiveness before a CAP is approved.

(b) The administrator’s determination for cost effectiveness will
be based on the information in subsection (a) and the following
criteria:

(1) The likelihood that the remediation approach will achieve the

cleanup objectives as set forth in the approved CAP.

(2) The length of time it will take to achieve the cleanup objec-

tives based on the remediation approach isappropriate, consider-

ing actual impacts to human health and the environment.

(3) The cost projections under subsection (a)(2)(A) for the

remediation approaches and the work to be performed do not

exceed the reimbursable costs allowed under section 5(b) and

5(e) of this rule.

(4) The cleanup objectives are sufficient, but no more stringent

than necessary, for the current land use expected for the site.

(5) A demonstration that the remediation approach will substan-

tially reduce or eliminate third party liability.

(Underground Storage Tank Financial Assurance Board; 328 IAC 1-3-1.3)

SECTION 13. 328 IAC 1-3-1.6 IS ADDED TO READ AS FOL-
LOWS:

328 IAC 1-3-1.6 Preapproval of costs
Authority:  IC 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-7; IC 13-23-8-4

Sec. 1.6. (a) Persons described in section 1 of this rule may
submit to the administrator a request for a preapproval of costs for
work to be performed under the approved CAP. The administra-
tor’s preapproval will be based on the following:

(1) A determination of cost effectiveness under section 1.3 of this

rule.

(2) Costs are reasonable.

(b) The administrator may ask for additional information to
substantiate the projected work and projected costs.

(c) The administrator will send a preapproval letter to the owner
or operator stating how much of the cost for each item of work is
preapproved as reasonable and cost effective. This preapproval is
not a determination on eligibility. (Underground Storage Tank
Financial Assurance Board; 328 IAC 1-3-1.6)

SECTION 14. 328 IAC 1-3-2 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-3-2 Fund disbursement
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-8-4; IC 13-23-9-2; IC 13-23-9-3
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Sec. 2. (a) Monies may be disbursed from the fund to persons listed
in section 1 of this rule for payment of eefrective action reimbursable
costs. i eomphiance with 1€ 13-23-8-4{a}{4) throtgh 1€ 13-23-8-4(¢c}
may be eisbtrsed from the fund to persons Hsted in section + of this
e priot to an approved or deemet approved €AP; if the werk for
which payment is sotght is completed in aceordance with rites of the
sotid waste management board at 329 tAC 9 or the risk integrated
system of elostre (RISE) standards:

(b) Monies may be disbursed to persons listed in section 1 of this
rule for payment of etaims ef Habitity to third parties party liability
claims in compliance with IC 13-23-9-3. (Underground Storage Tank
Financial Assurance Board; 328 IAC 1-3-2; filed Dec 4, 1992, 11:00
a.m.: 16 IR 1053; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR
1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 790)

SECTION 15. 328 IAC 1-3-3 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-3-3 Eligibility requirements
Authority:  I1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 6-8.1-10-1; IC 13-23-7; IC 13-23-8-4; IC 13-23-12

Sec. 3. (a) Persenis A person listed in section 1 of this rule must ge
shall comply with the following for a claim for reimbursable costs
or a third party liability claim to be ehgible considered for reim-
bursement from the fund by the administrator:

(1) Meet The requirements set ferth in IC 13-23-8-4(a)(1) through
IC 13-23-8-4(a)(4) have been met.
(2) 1r aceordanee with retes of the sotid waste management board at
329 tAC 94 and rtes of the water peHution contret board at 327
tAC 2-6-1; eommtnicate & spitt report to the department of environ-
mental management: The tank owner or operator must have been
in substantial compliance with the spill reporting rule or law
applicable at the time of the release.
(3) Current tank owners or operators who have failed to pay all tank
fees that are due under IC 13-23-12-1 by the date that the fees are
were due, shal be ehigible for reimbtrsement from the fund i
accordance with stbseetion (b} tponr but who have now made
payment of all past and currently due fees, interest, and penalties.
(4) A person who acquires ownership in accordance with subsection
{e) shalt be ehigible for reimbtrsement from the fune upen (d) and
has made timely payment of all past due tank fees, interest, and
penalties in accordance with subsection ¢k} (g) for any site charac-
terizations or corrective action related to an occurrence that
occurs after the payment of all past and currently due fees,
interest, and penalties.

(5) The owner or operator must have registered the tank or tanks

within thirty (30) days of the time the tank or tanks were first

put into use, even if a release occurred before the tank or tanks
were registered. Tanks are considered “in use” when the tank
contains or has ever contained a regulated substance and has not

been closed under 329 IAC 9-6.

(b) A tank owner or operator who fails to pay all tank fees that are
due under IC 13-23-12-1 by the date that the fees are due shall be
eligible for reimbursement from the fund according to the following
formula:

(1) Determine the number of payments that were owed under IC 13-

23-12-1 on all regulated tanks at the facility from which a release

occurred, beginning with the date that the fees for each tank first
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became due under IC 13-23-12 and continuing until the date on
which the release occurred.
(2) Determine the number of payments actually made under IC 13-
23-12-1 on all regulated tanks at the facility from which a release
occurred, beginning with the date each tank became regulated under
IC 13-23 and continuing until the date on which the release
occurred. Divide the number of payments actually made by the
number of payments due as determined in subdivision (1).
(3) Determine the amount of money the person would have received
from the fund if all payments due on the date the release occurred
had been paid when due and multiply the amount by:
(A) the percentage determined in subdivision (2), if the percentage
is fifty percent (50%) or more; or
(B) zero (0), if the percentage determined in subdivision (2) is less
than fifty percent (50%).

(c) Payments that were made or could have been paid four (4) times
per year under IC 13-23-12-3 count as one (1) payment for purposes
of this section. Each payment made or due on each tank at a facility
shall count as an additional payment for purposes of this section in
figuring the total payments made or due.

{ehy Persons Hsted i seetion  of this rile who have had a claim
dented for fatture to register an undergrotnd petroletm storage tank
from which & release has ocetrred or for fatture to pay aHt registration
fees that are dte tnder 1€ 13-23-12-1 by the date the fees are due may
restbrit the etaim; regardless of whether the denial was appealed;
thtler stbsection () Fhe restbmission must be in the form of a tetter
if an appeat was filed; a copy of a doctment demonstrating the
resotution of the appeal: Fhe department has the option to settle any

fey (d) A person who acquires ownership or operation of an
underground petroleum storage tank under IC 13-23-8-4.5(2) may
become eligible for reimbursement from the fund by complying with
subsection f- (e).

5 (e) A person described under subsection te} (d) may become
eligible for reimbursement from the fund for any releases reported after
the date that the department administrator receives the “Intent to
Acquire UST and Reinstate Eligibility” form by doing the following:

(1) Submitting a fund “Intent to Acquire UST and Reinstate Eligibil-

ity” form (Form) as prescribed by the commissioner at least sixty

(60) days prior to acquiring ownership or operation of an under-

ground petroleum storage tank. This form will be kept confidential

up to the earlier of the following:
(A) The date of the transfer of the property.
(B) The department’s administrator’s receipt of the monies
provided in subsection {g)- (f).
(C) For up to ninety (90) days after the projected date of closure
listed in the Form.

The gepartment administrator will provide a listing of environmen-

tal penalties, interest due to the fund, and fees due, to the prospec-

tive purchaser and the property owner within forty-five (45) days of
receipt of the Form.

(2) Paying all applicable tank fees, including past due fees, interest,

and penalties for each tank not more than thirty (30) days after the

transaction whereby the person acquires ownership or operation of
each tank.

(3) The seller of the underground petroleum storage tank site is

liable for any and all unpaid tank fees, interest, and penalties that are
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assessed by the department administrator in accordance with
subsection {g)- (f). The purchaser is to collect all past due tank fees,
interest, and penalties from the noncompliant seller and remit to the
depattment administrator the full amount of the assessment for the
subject underground petroleum storage tank provided by the
depattment administrator in accordance with subsection (g} (f)
prior to an occurrence. The timely remittance of these monies is a
condition of fund eligibility for the purchaser.

ey (f) Persons listed in section 1 of this rule and described in
subsection {e} (d) who fail to pay tank fees when due are subject to
payment of interest and penalties on those fees in order to become
eligible for the fund under subsection - (). Interest and penalties due
will include the following:

(1) Penalties and interest due the department of revenue.

(2) All past due underground storage tank fees under IC 13-23-12.

(3) An environmental penalty as specified in subsection )2

(9)(2). This penalty will be distributed into the fund and into the

Petroleum Trust Fund in accordance with IC 13-23-12-7(b).

(4) Interest will be charged for the missed feefs) fee or fees at the

percent per year based on subsection k) (g) and IC 6-8.1-10-1 until

all fees due have been paid in full for each tank. This interest will be

deposited into the fund.
Payment of all fees, interest, and penalties due within thirty (30) days
of the date of transfer of the subject property is a requirement for fund
eligibility for the purchaser.

th} (g) In addition to all past due fees owed, the amount of interest
and penalties owed by a particular owner or operator is to be deter-
mined by the following formula:
(1) Interest as follows:
Number of delinquent days x daily interest rate = interest due
Interest will be calculated according to IC 6-8.1-10-1.
(2) Penalty as follows:
(A) For sites that were never registered, or sites for which no tank
fees were paid when due, the penalty will be calculated at two
thousand dollars ($2,000) under IC 13-23-12-7(a) per petroleum
underground storage tank per year that passes after each year’s
fee is due. The table may be used or the following formula to
calculate the penalty per tank:
Where: n = total numbers of years late.
Y;; = eachyear with an unpaid fee or a fee that was paid
at least one (1) year late.
Yo = firstyear afee was unpaid or paid at least one (1)
year late.

completely paid, or both, the penalty will be calculated at one
thousand dollars ($1,000) per petroleum underground storage tank
for each year that passes after the fee becomes due and before the
fee is paid. The following table is an example of how penalties
must be paid per tank:

m = most recent year where tank fees were unpaid or
paid at least one (1) year late.
Om On
(2000) O = H):Yi j%= penalty
O=yoli=t
1 year past | 2 years past |3 years past |4 years past
Year due | year due year due year due year due
Year 1 2,000 2,000 2,000 2,000
Year 2 2,000 2,000 2,000
Year 3 2,000 2,000
Year 4 2,000
Total per
tank 2,000 6,000 12,000 20,000

(B) For aHt other sites where fees have not been consistently or

1 year past | 2 years past |3 years past |4 years past
Year due | year due year due year due year due
Year 1 1,000 1,000 1,000 1,000
Year 2 1,000 1,000 1,000
Year 3 1,000 1,000
Year 4 1,000
Total per
tank 1,000 3,000 6,000 10,000

(C) The penalty is incurred:
(i) nine (9) months after the fee is due; or
(i) three (3) months after the final yearly installment is due.
Subsequent penalties are calculated yearly and are cumulative
as specified in clause (B).
(D) Penalties will not be collected for fees due before December
1, 2001.
(Underground Storage Tank Financial Assurance Board; 328 IAC 1-3-
3; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1053; filed Jan 9, 1997, 4:00
p.m.: 20 IR 1104; errata, 20 IR 1593; readopted filed Jan 10, 2001,
3:21 p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 790;
errata filed Feb 27, 2002, 9:58 a.m.: 25 IR 2254)

SECTION 16. 328 IAC 1-3-4 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-3-4 Amount of coverage
Authority:  I1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-8-8

Sec. 4. (a) After payment of the applicable deductible amount, the
fund may pay for reimbursable costs incurred by persons listed in
section 1 of this rule for eotreetive aetien and third party liability
claims as specified in IC 13-23-8-1.

(b) Regardless of the number of eligible persons listed in section 1
of this rule at one (1) site, no more than two million dollars
(%$2,000,000) may be reimbursed for the costs, including third party
liability claims, associated with a single occurrence.

(c) An owner or operator may not receive payment for more than
the allowable limits as specified in I1C 13-23-8-8.

(d) For purposes of this section, “year” means a calendar year
even if more than the maximum is received in any three hundred
sixty-five (365) day period. (Underground Storage Tank Financial
Assurance Board; 328 IAC 1-3-4; filed Dec 4, 1992, 11:00 a.m.: 16 IR
1054; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534; filed Oct
17,2001, 4:30 p.m.: 25 IR 792)

SECTION 17. 328 IAC 1-3-5 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-3-5 Costs
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23-3-2; IC 13-23-8-4

Sec. 5. (@) Reimbursable costs, excluding third party liability
claims, are actual monetary amounts paid for work performed:
(1) consistent with an approved or deemed approved CAP or
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under one (1) or more of the provisions of 1C 13-23-8-4(b); and
(2) subject to the following conditions:
(A) Credits, rebates, refunds, or other similar payments made
to the owner or operator or received by the owner, operator,
or claimant must be subtracted from the costs submitted for
reimbursement.
(B) The work performed was consistent with site characteriza-
tion or an approved CAP.
(C) The work performed under the CAP has been determined
to be cost effective under section 1.3 of this rule.
(D) The work performed has been determined to be reasonable
under 328 1AC 1-1-8.3.
(E) The work was performed as described in subsection (b) or
(e), or both, and is not described in subsection (d).

(b) Persons listed in section 1 of this rule may seek payment from
the fund for the following reimbursable costs or costs related to
necessary €osts actualy inetrred i the perfermance of correetive
action: a third party liability claim of the type described as follows:

(1) tvestigation Site characterization, which includes research,

field time, report writing, and clerical support.

(2) Lodging and per diem costs will be paid in accordance with the

most current Indiana department of administration financial

management circular covering state travel policies and procedures.

Mileage shall be calculated at the federal rate for a privately owned

automobile under 41 CFR 301-10.303, in effect on September 6;

2066- January 16, 2003, 68 FR 494. Sales of the Code of Federal

Regulations are handled by the Superintendent of Documents,

Government Printing Office; Washington; B-€: 20462 P.O. Box

371954, Pittsburgh, PA 15250-7954.

(3) Persons listed in section 1 of this rule may employ a certified

contractor under IC 13-23-3-2 or may use the owner’s or operator’s

personnel to perform all or part of a corrective action.

(4) Soil and water sampling for petroleum and petroleum constitu-

ents shall be performed in accordance with rules of the solid waste

management board at 329 IAC 9 or the risk integrated system of
closure (RISC) standards but not both.

(5) Expentitares Costs for machinery and equipment must be

prorated based on the normal expected life of the item and the length

of time the item was used for a single corrective action. In no event
will the fund pay for purchases of machinery and equipment in
excess of the market cost of leasing the item for a corrective action.

Examples of equipment charges which that can be made to the fund

are disposable bailers and sample bottles.

(6) Persons listed in section 1 of this rule may be reimbursed for

expendittres costs for materials and supplies, such as disposable

protective equipment, building materials, such as piping and
cement, and preservatives.

(7) Attorney fees, not to exceed twenty-five percent (25%) of the

total claim or thirty thousand dollars ($30,000), whichever is less,

shall only be payable if incurred by the owner or operator in defense
of a third party liability claim.

(8) Governmental administrative fees for local, state, or federal

permits necessary for corrective action.

(9) Provision of alternate water supply. This cost must have been

previously approved by the gepartment: administrator.

(10) Any other teaserable reimbursable costs the department

administrator finds to be necessary. for cetrective actier of

Payment of a third party liability claim the administrator finds to

be necessary.

(11) Costs associated with transitioning a site to RISC will be paid
if these costs would be less than the costs to complete the
remediation under rules of the solid waste management board at 329
IAC 9.
(12) Markup of no more than fifteen pereent (5%} ten percent
(10%) will be reimbursed on all eligible costs except for the
following:

(A) Travel costs, including mileage, per diem, and lodging.

(B) Personnel costs.

(C) Utilities for temporary facilities.

(D) Governmental administrative fees for local, state, or federal

permits.

(E) Equipment and supplies not purchased or rented specifically

for use at a facility or that are not part of the approved remedial

technology.
(13) The cost is consistent with an approved CAP where pro-
jected costs for the work to be completed under the CAP are
reviewed by the commissioner to determine whether the costsare
reimbursable costs.

(c) The approval of the initial site characterization and the
corrective action plan under rules of the solid waste management
board at 329 IAC 9 does not necessarily mean that costs are
reimbursable costs under this rule.

b} (d) The following expenthittres costs are inehgible for retmbtitse-

menrt; not reimbursable from the fund:
(1) Costs incurred before April 1, 1988.
(2) Costs incurred more than twenty-four (24) hours prior to the
date and time the suspected or the confirmed release has been
reported under the spill reporting rule in effect at the time of the
release.
2} (3) Costs of repair, upgrading, or replacement of an underground
petroleum storage tank or its associated equipment.
3} (4) Costs of environmental investigation and remediation not
directly related to a release from a qualifying underground storage
tank. Ineligible costs include the cost of testing for nonpetroleum
contamination and the cost of vapor or ground water monitoring
devices that are not associated with corrective action.
(5) Costs that exceed reimbursable costs even if under an
approved CAP.
4} (6) The cost of labor and equipment purchases other than those
expendittres costs routinely required to implement a corrective
action plan. Examples of equipment purchases that cannot be
charged to a specific site include drilling rigs, earth moving
equipment, photoionization detectors, explosimeters, and hand tools.
€53 (7) The cost of cosmetic improvements, including the repair or
replacement of blacktop or concrete, unless directly associated with
corrective action.
{6} (8) Lost income or reduced property values unless part of a third
party liability claim.
A (9) Interest or finance charges.
{8} (10) Contractor costs not directly related to corrective action
activities, such as preparing cost estimates.
9 (11) Fines or penalties imposed by local, state, or federal
governmental agencies.
46y (12) Punitive or exemplary damages.
&3 (13) Any costs for remediation of contamination not shown to
be above the coneentrations Hsted ih the thdiana Bepartment of
Environmental Maneagement Yndergrotnt Storage Fank Guidance
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Mantat (1994); riles of the sotid waste management bosard at 329
A€ 9; and the RISC industrial cleanup standards with the
following exceptions:
(A) Ground water contamination affecting a public drinking
water well on-site or off-site.
(B) Contamination at concentrations exceeding RISC residen-
tial cleanup standards off-site, not including roadways.
&2y (14) Any costs related to the excavation and disposal of more
than one thousand five hundred (1,500) tons of soil unless:
(A) alternative remediation techniques have been considered;
(B) excavation and disposal was shown to be the foest eost
effective least costly and quickest remediation option; and
(C) the soil removal is part of a CAP approved or deemed
approved by the commissioner.
43y (15) Any other cost not directly related to site characteriza-
tion, corrective action, or third party liability or otherwise deter-
mined not to be reimbursable under this rule as a result of a financial
or technical review.

Activity
SITE INVESHEAHON CHARACTERIZATION

(16) If a release has occurred before the tank or tanks were
registered, and the tank or tanks were not registered within
thirty (30) days from the time the tank or tanks were first put
into use, a claim is not reimbursable from the fund by the
administrator. Tanks are considered “in use” when the tank
contains or has ever contained a regulated substance and has not
been closed under 329 IAC 9-6.

{e) Appropriate expentittres which (e) Costs that may be eensie-
ered for retmbursement; paid from the fund are set forth in the
following: reimbtirsable expendittre chart: Samphing and anatysts must
be eondueted th accordance with “Fest Methods for Evaluating Sotied
1986 as amented by Updates + Guty $992); H (September $994); HA
August $993); HB Ganuary 1995); HH (Peeember 1996); and HA
ey $999)- Publication S\W 846 is avaitable from the Superinteneent

Cost Range or Maximum Amount

Mobilization and demobilization. withir & 56 e ragits: This includes the cost of $300
moving general contractor owned equipment, set-up, and removing equipment.
Soil borings, for purposes of soil or ground water sampling or monitoring well

installation when using a hollow stem auger.
Number of feet in incremental amounts
Less than 16 feet
16 through less than 26 feet
26 feet or more
These amounts may only be charged one (1) time per borehole.
Sample collection is part of well installation.

$20 per foot
$25 per foot
$30 per foot

Blind drilling using a hollow stem auger when well borings have already been

logged within 5 feet.
0-50 feet
> 50 feet
Decontamination and equipment cleaning
Cutting holes in concrete or asphalt (12 inches in diameter)
Materials

$6.50 per foot

$8.50 per foot

$10 per each 5 feet of boring
$90 per hole

Well casing and screen (including riser) filter pack, annular, and surface seal:

2 inch well

4 inch well

6 inch well

Flush-grade well covers
Laboratory services, including containers, packaging, and postage.
Soil analysis methods

TPH-8015 GRO

TPH-8015 DRO

TPH-8015 ERO

$10 $7 per foot
$12 per foot
$45 $22 per foot
$75 per cover

$75 $60 per sample
$60 per sample
$60 per sample

TPH-418.1 $1066 $95 per sample
TRPH-HEM-1664/9071B $60 per sample
VOC-8260 $269 $150 per sample
SVOC-8270 $325 $250 per sample
PAH-8270SIM $110 per sample
PAH-8310 $185 $150 per sample
PEB-8686 PCB-8082 $110 per sample
Metals— 43} 7 barium, cadmium, chromium, lead, mercury, nickel, zinc $376 $100 per sample
TCLP-lead $110 per sample
BTEX/MTBE-8021 $75 $60 per sample
BTEX/MTBE-8260 $269 $100 per sample

Ignitability
Fractional organic carbon

$30 per sample
$70 per sample
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Water analysis methods
TPH-8015 GRO
TPH-8015 DRO
TPH-8015 ERO
TPH-8015 Methane
TRPH-HEM-1664
VOC-8260
BTEX/MTBE-8021
BTEX/MTBE-8260
SV0C-8270
PAH-8270 SIM
PAH-8310

Metals— 43} 7 barium, cadmium, chromium, lead, mercury, nickel, zinc

Metal-soluble iron

Monitered natarat attentation parameters

Nitrates

Nitrites

Sulfate

Sulfide

Bissotvet methane

COoD

BOD;

Total suspended solids
Air analysis methods

VOC-TO-15

$75 $60 per sample
$60 per sample

$60 per sample

$60 per sample

$60 per sample

$260 $100 per sample
$75 $60 per sample
$260 $100 per sample
$325 $250 per sample
$130 per sample
$485 $140 per sample
$476 $80 per sample
$25 per sample

$45 $25 per sample
$15 per sample
$45 $25 per sample
$25 per sample
$50 per sample
$20 per sample
$40 per sample
$12 per sample

$400 per sample

Yse of RISE wit regttire If the commissioner requires DQO-Level 1V, including 20% markup allowed per sample
raw data, internal chain of custody, and QA/QC.

When submitting a claim for reimbursement, the claimant shall be required to give

the personnel classification, task being performed, and the name of the individual

performing the task. Rates will be paid based on the task performed by an

employee rather than the qualifications of the employee. Refer to subsection {e}

() for task descriptions for personnel classifications.

Principal $110 per hour
Senior project manager $102 per hour
Project manager $83 per hour

Staff project person
Senior technician
Technician

Drafting person

Word processor/clerical
Toxicologist

INITIAL ABATEMENT AND FREE PRODUCT REMOVAL
Except where provided in this rule, approval of costs will be on a case-by-case basis.

SITE SET-UP PREPARATION
Trailer rental
Portable toilet

Utility check, the date and time of the utility check must be documented.

Utilities for temporary facilities
Temporary power
Temporary water
Temporary phone
DEMOLITION
Concrete and asphalt removal
Saw concrete, prices are per linear foot

Under 200 feet

200 through 400 feet
400 through 600 feet
600 through 1,000 feet
Over 1,000 feet

$70 per hour
$55 per hour
$38 per hour
$35 per hour
$28 per hour
$125 per hour

$300 per month ($10 per day)
$150 per month ($5 per day)
$460 $600

$500 per month ($16.67 per day)
$150 per month ($5 per day)
$200 per month ($6.67 per day)

4 inch concrete

6 inch concrete

$1.60 per foot
$1.40 per foot
$1.33 per foot
$1.20 per foot
$1.08 per foot

$2 per foot

$1.81 per foot
$1.70 per foot
$1.66 per foot
$1.60 per foot

Saw asphalt, prices are per linear foot
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Under 450 feet

450 through 600 feet

600 through 1,000 feet

Over 1,000 feet
Concrete removal, including the cost of loading and hauling to a tegat tandfiH land
disposal facility permitted and willing to accept the waste within 6 miles, but
does not include landfill fees

4 inch concrete

6 inch concrete

7 inch through 9 inch concrete

10 inch and over

With rebar

For less than 500 square feet

Concrete curb
Asphalt removal, including the cost of loading and hauling to a tegat tandfiH land
disposal facility permitted and willing to accept the waste within 6 miles, but
does not include landfill fees

Removal asphalt pad (3 inches)

Removal asphalt curb

For less than 500 square feet
EXCAVATION
Equipment costs and labor
Mobilization
Supplies, for example, visqueen.
Stockpiling soil on-site
Tank removal, decommissioning, cutting, and disposal are not eligible for
reimbursement unless necessary as part of corrective action.
Costs for pumping, testing, and disposal of tank contents are not eligible for
reimbursement

Under 1,000 gallons

1,000 through 4,999 gallons

5,000 through 10,000 gallons

Above 10,000 gallons
TRANSPORTATION

Loading

Hauling, mileage must be documented
DISPOSAL OF SOIL, GROUND WATER, AND TRASH

Landfill fees

Sampling required by landfill. Must include receipts and analytical results from

local municipality.

Sanitary sewer, if approved for disposal of treated ground water. Must include

receipts.

Contaminated or disposable equipment and decontamination fluids.
Landfill reimbursement will be based on the least expensive combination of
documented transportation costs and documented disposal costs at a permitted
landfill. Applicant must submit a cost justification if the applicant does not use
the nearest land disposal facility permitted to accept the applicant’s waste.

Trash
APPROVED TECHNOLOGIES
Reimbtrsement The maximum costs for corrective action eests will be retmbtrset
approved on the basis of the lowest of three (3) comparable, competitive bids et
for the work specified in the corrective action plan. that is approved of deemed
approved by the department H the claimant ean provide sufficient teehnieat
with the higher bid wit be reimbtrsed: Bids for the work specified in the CAP
must include bids for installation and labor; however, separate bids may be
obtained for cost of installation and labor. Copies of the request for proposal
(RFP) for implementation of CAP that was sent to each vendor must be
submitted. The administrator can approve costs based on less than three (3) bids
if a demonstration is provided to the administrator that lower costs for the
specified work is not possible or practical.
Lease or rental on equipment will not be reimbursed above the purchase price.
SITE RESTORATION

Backfill hauling
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3 inch asphalt

4 inch asphalt

6 inch asphalt

$1.75 per foot
$1.50 per foot
$1.35 per foot
$1.25 per foot

$3 per ton
$5.77 per ton
$17.47 per ton
$43.96 per ton
Add 15%
Add 35%

$1.90 per foot
$1.75 per foot
$1.50 per foot
$1.35 per foot

$5.04 per linear foot

$0.25 per square foot
$1.41 per linear foot

Add 35%

$2.22 per ton
$300

$1.34 per ton

$1,000 per tank
$1,500 per tank
$2,000 per tank
$2,500 per tank

$1.34 per ton

$0.37 per ton for each mile

$15 $20 per ton

$3 per foot
$2.75 per foot
$2.25 per foot
$2 per foot

$0.37 per ton for each mile
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Backfill material

Backfill placement, compaction, and density verification
Resurfacing

4 inch concrete

For each additional inch of concrete

For rebar

Asphalt pad, 4 inch thickness

Asphalt curb and gutter
Island forms

$13 per ton/stone
$6.50 per ton/soil
$4 per ton

$3.25 per square foot
Add $0.40 per square foot
Add 15%

$2.15 per square foot
$4.75 per linear foot

4 feet by 10 feet with 2 foot bumpers $725 each
4 feet by 16 feet with 2 foot bumpers $1,100 each
Equipment rental (based on daily rate; not an inclusive list)
Decontamination equipment (bucket, brushes, detergent) $10
Power auger $50
Hand auger sampling kit (hand auger/brass sleeves) $35
Slide hammer core sampler $35
Photoionization detector $75
Flame ionization detector $95
£EH62 LED/O2 meter $50
pH and conductivity meter $20
Dissolved oxygen meter $30
Oxidation/reduction meter $35
Multiparameter water quality meter including pH, dissolved oxygen, $50

temperature, and conductivity
Ferrous iron field test
Hydrogen sulfite field test
Digital camera

“ inch submersible pump

£ inch submersible pump
Direct push technology

Rate allowed for drilling greater than 200 feet using direct push technology

in a single day

Steam cleaner/pressure washer

Water level indicator

Oil/water interface probe

Bailer rental

Anemometer

Carbon dioxide meter

Portable generator, generator < 5kW
Portable generator; generator > Skt
Portable generator, generator < 10kW
Portable generator, generator > 10kW

ey (f) The following categories describe the personnel classification

activity descriptions:

(2) Principal will do the following:
(A) Supervise professional staff.
(B) Serve as technical expert on sites.
(C) Provide final review of project documents.
(D) Limit site visits on projects.
(E) Handle legal matters.
(F) Coordinate with attorneys.
(2) Senior project manager (includes professional geologist,
engineer, and hydrogeologist) will provide the following:
(A) Project management/oversight.
(B) Technical document preparation/review.
(C) Coordination with the department, client, and contractors.
(D) Hydrogeologic and contaminant modeling.
(E) Supervision of investigation/remediation activities.
(F) Site access/permitting.

$6 per sample

$6 per sample

$10

$115

$95

$1,200 per day
$750 per ¥ day
$6 per foot

$75
$12
$55
$15
$35
$25
$50
$96
$100
$125

(3) Project manager will provide the following:
(A) Remediation work plan preparation (CAP, ISC, FSI, pilot
study).
(B) Site work preparation and planning.
(C) Supervision of remediation activities.
(D) Oversight of waste characterization, transportation, and
disposal.
(E) RISC statistics and equations.
(F) Coordination of subcontractor work (drillers, plumbers, and
electricians).
(G) Coordination of heavy equipment mobilization.

(4) Staff project person will do the following:
(A) Implement remediation system installation, operation, and
maintenance.
(B) Conduct site mapping.
(C) Assist with waste characterization, transportation, and
disposal.
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(D) Oversee installation of soil borings and monitoring wells.
(E) Provide on-site supervision angeifer or perform site character-
ization and remediation activities, or both.
(F) Oversee well water records searches.
(G) Define how site utilities are marked.
(H) Survey wells.
(1) Oversee free product removal.
(J) Conduct quarterly sampling.
(K) Provide drilling/sampling support.
(5) Senior technician will oversee the following:
(A) Activities associated with operation and maintenance of
remediation system.
(B) Equipment installation.
(6) Field technician will oversee the following:
(A) Well purging and development.
(B) Sample collection.
(C) Drum labeling/disposal.
(D) Decontamination/site clean-up tasks.
(E) Sample preparation and delivery.
(7) Drafting person will do the following:
(A) Provide CADD work.
(B) Generate drawings, maps and plans, boring logs, and monitor-
ing well installation logs.
(C) Revise drawings and maps and plans.
(8) Word processor/clerical will provide the following:
(A) Word processing/data input.
(B) General clerical duties.
(C) Documentation reproduction, report binding, and filing.
(D) Proofreading/editing.
(9) Toxicologist will provide guidance for nondefault risk-based
closures utilizing nondefault toxicological parameters.
(Underground Storage Tank Financial Assurance Board; 328 IAC 1-3-
5; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1054; filed Nov 1, 1995, 8:30
a.m.: 19 IR 343; filed Jan 9, 1997, 4:00 p.m.: 20 IR 1105; readopted
filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30
p.m.: 25 IR 792; errata filed Feb 27, 2002, 9:58 a.m.: 25 IR 2255)

SECTION 18. 328 IAC 1-3-6 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-3-6 Limitation of liability
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23

Sec. 6. The application for or receipt of payment for eefrective
action reimbursable costs does not limit the legal responsibility of
persons listed in section 1 of this rule for damages incurred by another
person as a result of & retease: an occurrence. (Underground Storage
Tank Financial Assurance Board; 328 IAC 1-3-6; filed Dec 4, 1992,
11:00 a.m.: 16 IR 1055; readopted filed Jan 10, 2001, 3:21 p.m.: 24
IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 798)

SECTION 19. 328 IAC 1-4-1 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-4-1 General procedure
Authority:  I1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23-9-4

Sec. 1. (a) The procedure set forth in this rule shall be followed in
the event the unencumbered balance, ef funels less the unpaid,
approved claims, in the fund falls below twenty-five million dollars
($25,000,000). or by the diseretiort of The administrator may invoke
these procedures prior to the unencumbered balance, but less the
unpaid, approved claims, in the fund falling below twenty-five
million dollars ($25,000,000).

(b} Bach guatifying claim shal be assigned a priority seore based en
& ranking system designed to address the folowing:

&4 tnitiat prioritization of al elaims shat be based on the degree of
environmmentat threat existing at the time the oecufrence was
tiscoveret: Fhe administrator shalt assign a priofity scote tpen
evatuation of the foHowing technieat eriteria thsted in deseenting
bichest prioriby):

A) tmpeacts to public and private water supphy-

By Fype of petrotetm:

&) For ptrpeses of scoting elaims restiting from occtrrences befere
{3} Scoring of elaims shalt be determined by apphcation e=F the
foHowing site assessment modek:

.
Pubtie grinking water stpply of weh within + mie:

Number of wels within & mite

Private grinking water supply of weH within + mie:

Number of wels within + mite

Yatue
¥ES 15
NS E
* E
2 thretgh 3 2
4 thretgh 6 3
6 of more 4
Pubtic water total —— times 24 egtals——
¥ES 15
NO 5]
+ thretgh 16 k-
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Fype of petrotetm
Mixed produets of waste ot
teated gasotine
Gasohine
Jet fuels
Biesel fuels
Heating fuels
Keresene foels
Erude ot
Other

Heatth standards and explostvity hazards
Contamination phase
Vapets present at the time release discoveret
Free prodtct present at the time the release was giscovered
Structtires affected

Swamp of wetlands

Pend or eanal

Streatr; ereek of active drainage diteh
DBistanee to surface waters

Under 500 feet

560 feet to ¥4 mite

Over ¥ mite
Besignatet tse of strface water

Brinking water
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1% thretgh 25 2
26 through 166 3
greater than 166 4
15

13

1?2

16

9

8

;

5

Fype of petroteum total —— times 10 egtals ——
16

;

5

;

5

s

;

5

s

Heatth standards totat ——— times 6 eguals ——
5

5

5

5

5

5

Corrective action total ——— times 4 egtals ——
16

8

6

4

2

s

Number of gattons released total—times 5 egttals ——
16

H N dbd

H N d



Reereationat or fult bedy htman contact
Agtiatie; witdtife; or partiat htimen eontaet
Agrictiture of Hvestock

Site geotogy antt hytdrogeotogy
Seit type
Sand
Elay
Bepth to water table in feet
6 thretgh 16
11 throtgh 26
2% throtgh 46
Over 46

Yntstiat geotogic factors; for example; fractured bedroek; sand or gravel veins; perched

iters- oF geotogics! .

tor may reetassify a elatm at any time that i is determined a etaim has
been incorrectty ranket:

(b) All claims submitted to the administrator for work performed
as a preapproved emergency measure will be paid first. Any work
not preapproved as an emergency measure will be paid according
to the category of the release as determined in section 1(c) of this
rule.

(c) After the initial site characterization, further site investiga-
tion, or a corrective action progress report is completed, the release
will be placed in the lowest numbered category for which it
qualifies as follows, and claims submitted under subsection (a) shall
be paid in numerical order of the release category unless the release
is recategorized under section 3 of this rule:

(1) If the administrator determines, based on the most recent

information submitted to the administrator, that one (1) of the

following has occurred and it is attributable to the release, then
the release is considered a category 1 release and claims for that
release shall be paid after all approved claims for emergency
measures are paid as provided in section 1(a) of this rule:
(A) Vapors from regulated substances in a structure or a
conduit, such as a storm sewer, sanitary sewer, or utility
conduit, are detected at or above the lower explosive limit
(LEL) using a properly calibrated combustible gas indicator
(Cal).
(B) Vapors for regulated substances are detected in an
inhabited or inhabitable building in levels greater than long
term, risk-based exposure levels based on the use of the
building.
(C) Regulated substances are detected in a drinking water well
at or above maximum contamination levels (MCLs) or RISC
residential ground water cleanup objectives at the point of
compliance or at the tap.
(D) Regulated substances are detected in free phase in an
underground conduit, such as a storm sewer, sanitary sewer,
or utility conduit.
(E) Regulated substances are detected above maximum
contamination levels (MCLs) or RISC residential ground
water cleanup objectives within one (1) year time of travel of
a wellhead of a public drinking waster supply system.
(F) Regulated substances are detected in free phase in surface

IC 13-14-9 Notices — ———
3

3

2

Besignated tse of stirface water totat ——— timnes 4 eqtals

4

1

4

3

2

1

¥ES 5
NS L/

Site geotogy and hydrogeology tetal ——— times 3 equals

water.
(2) If the administrator determines, based on the most recent
information submitted to the administrator, that one (1) of the
following has occurred and is attributable to the release, then the
release is considered a category 2 release and claims for that
release shall be paid after all approved claims for category 1
releases are paid as provided in section 1(c)(1) of this rule:

(A) Regulated substances are detected in free phase in a

thickness of at least one (1) foot in any one (1) well, or at least

one (1) inch in two (2) or more wells where the wells are at

least twenty (20) feet apart, provided that the wells are not

screened in the UST cavity backfill.

(B) Regulated substances are detected in surface water above

water quality standards under rules of the water pollution

control board at 327 IAC 2.
(3) If the administrator determines, based on the most recent
information submitted to the administrator, that one (1) of the
following has occurred and is attributable to the release, then the
release is considered a category 3 release and claims for that
release shall be paid after all approved claims for category 2
releases are paid as provided in section 1(c)(2) of this rule:

(A) Regulated substances are detected at a location not on the

site of the release in ground water at concentrations exceeding

RISC cleanup standards appropriate for the land use of the

off-site location.

(B) Regulated substances are detected at a location not on the

site of the release in soil at concentrations exceeding RISC

cleanup standards appropriate for the land use of the off-site

location.

(C) Regulated substances are present in free phase in a

thickness of at least one-sixteenth (*/;5) inch in any well.
(4) If the administrator determines, based on the most recent
information submitted to the administrator, that one (1) of the
following has occurred and is attributable to the release, then the
release is considered a category 4 release and claims for that
release shall be paid after all approved claims for category 3
releases are paid as provided in section 1(c)(3) of this rule:

(A) Regulated substances are detected in on-site ground water

atconcentrations exceeding RISC industrial cleanup standards

in two (2) or more wells, where the wells are at least twenty

(20) feet apart, where neither well is screened in the UST

cavity backfill.

(B) Regulated product is detected in on-site soil at concentra-
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tions exceeding RISC industrial cleanup standards in at least
two (2) boring holes at least twenty (20) feet apart.
(5) A release that does not qualify as a category 1, 2, 3, or 4
category will be considered a category 5 release.
(6) Claims submitted under identical categories are prioritized
according to the date and time received by the administrator, as
indicated by the date and time stamped by the administrator on
the claim submitted to the administrator.

(d) Initial releases shall be classified according to those condi-
tions that existed at the time the release or occurrence was discov-
ered.

(e) Claims determined to be unacceptable may be revised and
resubmitted to the fund. The priority ranking process of the revised
claim shall be based on the date and time that the fund administra-
tor receives the revised claim, as indicated by the date and time
stamped by the administrator on the claim submitted to the
administrator.

() A claimant may request a review of a denial of payment using
the procedures set forth in IC 13-23-9-4.

e} (g) Classification of a release or placement of a claim on a
priority list does not constitute a commitment to reimburse corrective
action or third party liability costs. (Underground Storage Tank
Financial Assurance Board; 328 IAC 1-4-1; filed Dec 4, 1992, 11:00
a.m.: 16 IR 1055; filed Nov 1, 1995, 8:30 a.m.: 19 IR 347; readopted
filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30
p.m.: 25 IR 799)

SECTION 20. 328 IAC 1-4-3 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-4-3 Reclassification of releases
Authority:  IC 13-14-8
Affected: 1C 13-23-9-2; IC 13-23-9-4

Sec. 3. (a) Except for environmental emergeneies; nitiat etaims shalt
be ranked aceording to those eonditions which existed at the time the
cotrective action was commenced: Claims teterminet to be of identicat
priority shal be ranked aceording to the date that an aceeptable elaim
was reeeivee by the fune:

{b} Stbseqtent etaims may be reprioritized based on the environ-

after the reeeipt of their elaims whether their elaims shalt be approved
for payment: Hf a claim is determined to be unaceeptable of inehigible
9-2; the agministrator shal netify the ewner or operator within ten (10}
tays of the deniat and tnform the claimant of the reasons for which the

(e} ESlaims determined to be tnacceptable may be revised and
restbmitted to the fune: Fhe priority ranking process of the revised
clatm shalt be based on the date that the fund receives the revised
elatm:

{e) A elatmant may reguest a review of a dentatl of payment using the
procegtres set forth i 1€ 13-23-9-4-
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(a) To assure the efficient administration of the fund, the
administrator may reclassify a release at any time that it is
determined a claim release has been incorrectly classified:

(1) The administrator will notify the applicant by mail of any

new classification, and fifteen (15) days after the notification any

new costs will be under the new category.

(2) The applicant may petition the administrator to be put in a

lower number category based on new information.

(3) If the administrator approves placement in a lower number

category, the applicant may seek reimbursement under the new

category for any costs incurred subsequent to the placement.

(b) Releases may be recategorized based on:

(1) the environmental threat present during the time period for

which additional reimbursement is being claimed;

(2) information indicating the elimination or abatement of the

condition or conditions that lead to the placement of a release in

a category;

(3) other information is submitted to the administrator; or

(4) the discovery of the event that lead to the placement in a

higher category with category 1 being the highest.
(Underground Storage Tank Financial Assurance Board; 328 IAC 1-4-
3; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1055; filed May 25, 1999, 4:31
p.m.: 22 IR 3103; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR
1534)

SECTION 21. 328 IAC 1-4-4 IS ADDED TO READ AS FOL-
LOWS:

328 IAC 1-4-4 Monthly reimbursement
Authority:  1C 13-14-8
Affected: 1C 13-23-9-2; IC 13-23-9-4

Sec. 4. (a) The total amount reimbursed from the fund must not
exceed ten percent (10%o) of the fund balance based on the average
fund balance of the previous fiscal quarter unless the unencum-
bered balance, less the unpaid approved claims, in the fund is equal
to or greater than twenty-five million dollars ($25,000,000).

(b) At no time will the fund balance be allowed to fall below
twenty-five million dollars ($25,000,000). (Underground Storage
Tank Financial Assurance Board; 328 IAC 1-4-4)

SECTION 22. 328 IAC 1-5-1 IS AMENDED TO READ AS
FOLLOWS:

Rule 5. Claims

328 IAC 1-5-1 Applications for payment of reimbursable costs
Authority:  I1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23

Sec. 1. (a) Claim applications for reimbursement ef eotrective action
eests shall be submitted on forms adopted by the administrator.
Claimants shall itemize all eharges reimbursable costs as required by
the application package. Documentation of expenses reimbursable
costs as required by the administrator must be submitted as part of the
application. The commissioner may request additional information
and records to substantiate claims submitted including the follow-
ing:

(1) A copy of original employee time sheets.

(2) Invoices relating to purchase or other acquisition of equip-

ment and supplies used for corrective action.
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(3) Copies of requests for bids for work specified in the CAP.

(b) The application shall contain the following statement, which
shall be signed and attested by the person applying to the fund and the
owner/operator, if not the same: “I swear or affirm to the best of my
knowledge and belief that the costs presented herein represent the
aettat reimbursable costs incurred in the performance of site charac-
terization or corrective action related to this site during the period of
time indicated on this application. I also swear or affirm that all charges
presented as part of this application were necessary to the performance
of site characterization or corrective action.”.

(c) Two (2) copies of all documents required by the administrator
shall be submitted by the person applying to the fund to support the
application. Original documents must be kept by the person applying
to the fund for a minimum of four (4) years after the date the applica-
tion for payment was submitted or four (4) years after completion of
corrective action, whichever is later.

(d) A single claim application may not be submitted to the fund for
reimbursement in an amount less than the following:
2y Stbsegtent (1) All claims, five thousand dollars ($5,000) unless
the claim is:
(A) the final application for that incident;
{B) for a third party Hiabitity elaim: of
€} (B) for costs incurred over & periogt of four (4) months ef
tenger- six (6) months from the date of the last claim; or
(C) within fifteen (15) days of a release being classified under
328 IAC 1-4.
(2) Zero dollars ($0)/eligibility preapproval claims.
(3) Persens applying to the fune may resubrmit elaims in any ameunt
if the coests were disalowed for tack of backup doeumentation:
Claims that had costs disallowed may be resubmitted with
subsequent claims; however, the portion of the claim that was
previously submitted must be identified as being previously
submitted and include the dollar value of the original claim.
Persons applying to the fund shall identify the final application as such.
(Underground Storage Tank Financial Assurance Board; 328 IAC 1-5-
1; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1056; filed Nov 1, 1995, 8:30
a.m.: 19 IR 349; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534;
filed Oct 17, 2001, 4:30 p.m.: 25 IR 801)

SECTION 23. 328 IAC 1-5-2 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-5-2 Fund payment procedures; eligibility preapproval
Authority:  IC 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-9-2; IC 13-23-9-4

Sec. 2. (a) Contingent on the availability of monies as determined by
328 IAC 1-2-3, the administrator shall authorize payment upon
determining that the requirements of IC 13-23-9-2 have been met.
Payment will be made as follows:

by Processing and payment of claims are contingent upon the
avatabitity of monies:

ey (1) When a person applying to the fund submits an application

under section 1 of this rule, which includes expenses costs for which

that person has not made payment, then payment shall be made by

check jointly to the person applying to the fund and the contractor

involved.
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e} (2) When a person applying to the fund submits documentation
verifying that that the person has pate fer incurred costs ef for site
investigation or corrective action, payment shall be made by check
directly to that person.

(b) A determination under this rule isappealable under IC 13-23-
9-4,

ey (c) A person who may apply to the fund under 328 IAC 1-3-1
may seek preapproval of & site’s eligibility to have eefrective action
reimbursable costs retmbtrsed or third party liability claims paid
from the fund. (Underground Storage Tank Financial Assurance
Board; 328 IAC 1-5-2; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1056; filed
May 25, 1999, 4:31 p.m.: 22 IR 3103; readopted filed Jan 10, 2001,
3:21 p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 801)

SECTION 24. 328 IAC 1-5-3 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-5-3 Deemed approved; reimbursement of costs
Authority:  I1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: IC 13-23-8-4

Sec. 3. “Deemed approved”, under IC 13-23-8-4, means that the
department administrator shall consider the CAP approved solely for
purposes of reimbursement of reaserabte reimbursable costs from the
fund. A CAP having been deemed approved shall in no way relieve the
person applying to the fund of the obligation to eempty be in substan-
tial compliance with all applicable rules or department standards. A
deemed approved CAP shall be superseded by the administrator’s
issuance of adetermination onthe CAP. (Underground Storage Tank
Financial Assurance Board; 328 IAC 1-5-3; filed Oct 17, 2001, 4:30
p.m.: 25 IR 802)

SECTION 25. 328 IAC 1-6-1 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-6-1 Applications for payment of third party liability

claims
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-8-3

Sec. 1. (a) Applications for reimbursement of third party liability
claims against owners or operators shall be submitted on approved
forms established by the #@epartment: administrator. The claimant
must attach either a certified copy of a legally enforceable final
judgment against the owner or operator or a reasonable settlement
between the owner or operator and the third party.

(b) The owner or operator must submit proof of payment of the
deductible amount under IC 13-23-8-3.

(c) When submitting an application to the administrator under
subsection (a), the owner or operator must also forward a copy of the
request to the attorney general.

(d) The minimum single claim amount contained in 328 IAC 1-5-
1(d)(1) does not apply to third party liability claims. (Underground
Storage Tank Financial Assurance Board; 328 IAC 1-6-1; filed Dec 4,
1992, 11:00 a.m.: 16 IR 1057; readopted filed Jan 10, 2001, 3:21
p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 802)

SECTION 26. 328 IAC 1-6-2 IS AMENDED TO READ AS
FOLLOWS:
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328 IAC 1-6-2 Fund payment procedures for third party liability
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23-9-3; IC 13-11-2-193.5

Sec. 2. (a) If the attorney general determines that the requirements
under IC 13-23-9-3 have been met, the attorney general shall approve
a request for indemnification of a third party not later than sixty (60)
days after receiving the request:

(1) if sufficient monies exist after other obligations have been met

under 328 IAC 1-2-3;

(2) based upon priority ranking of the site under 328 IAC 1-4 if

applicable; and

(3) if the administrator determines that the owner or operator is in

compliance with the requirements of IC 13-23 and rules adopted

thereunder.

(b) When an owner or operator submits an acceptable application for
indemnification of a third party but the claim has not already been paid
by the owner or operator, then payment shall be made jointly by check
to the eligible owner or operator and the third party.

(c) When an eligible owner or operator submits an acceptable
application for indemnification of a third party along with documenta-
tion verifying that the owner or operator has paid the third party
liability claim, payment shall be made directly to the eligible owner or
operator.

(d) Third party liability claims subject to review by the attorney
general shall include the reasonable fees or compensation paid to
obtain:

(1) access to properties not controlled by the claimant;

(2) institutional controls, including, but not limited to, deed

restrictions regtired by risk integrated system of elosure (RISE)

restrictive covenants as defined under I1C 13-11-2-193.5; or

(3) subdivisions (1) and (2).

(Underground Storage Tank Financial Assurance Board; 328 IAC 1-6-
2; filed Dec 4, 1992, 11:00 a.m.: 16 IR 1057; readopted filed Jan 10,
2001, 3:21 p.m.: 24 IR 1534; filed Oct 17, 2001, 4:30 p.m.: 25 IR 802)

SECTION 27. 328 IAC 1-7-1 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-7-1 Financial assurance certificate
Authority:  1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
Affected: 1C 13-23

Sec. 1. (a) In accordance with 40 CFR 280.101, the department shah
may issue a certificate of financial assurance upon request to each
eligible tank owner or operator, as defined in 328 1AC 1-3-3, within
sixty (60) days after the effective date of this rule. Under IC 13-23 and
the rules promulgated thereunder, this state-issued certificate shall
fulfill the federal financial assurance requirements.

(b) The certificate of financial assurance shall contain the following
information:

(1) Facility name and address.

(2) Facility identification number issued by the department.

(3) Amount of funds for corrective action and compensating third

parties that is assured by the fund.

(c) The owner or operator shall maintain the certificate of financial
assurance in compliance with rules of the solid waste management
board at 329 IAC 9-8-21. (Underground Storage Tank Financial
Assurance Board; 328 IAC 1-7-1; filed Dec 4, 1992, 11:00 a.m.: 16 IR

Indiana Register, Volume 27, Number 3, December 1, 2003

974

1055; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534; filed Oct
17,2001, 4:30 p.m.: 25 IR 802)

SECTION 28. 328 IAC 1-7-2 IS AMENDED TO READ AS
FOLLOWS:

328 IAC 1-7-2 Termination of financial assurance by the depart-
ment
1C 13-23-8-1; IC 13-23-8-4.5; IC 13-23-8-5; IC 13-23-11-7
IC 13-23

Authority:
Affected:

Sec. 2. If, after consultation with the financial assurance board, the
department determines that insufficient monies exist to provide owners
or operators evidence of financial assurance, the department shall
notify all fund participants by certified mail. The fund coverage will
continue for sixty (60) days after notice of termination of eoverage:
insufficient funds. Owners or operators shall have sixty (60) days after
receipt of termination of financial assurance to acquire financial
assurance by other means. (Underground Storage Tank Financial
Assurance Board; 328 IAC 1-7-2; filed Dec 4, 1992, 11:00 a.m.: 16 IR
1057; readopted filed Jan 10, 2001, 3:21 p.m.: 24 IR 1534; filed Oct
17,2001, 4:30 p.m.: 25 IR 803)

SECTION 29. THEFOLLOWING ARE REPEALED: 328 IAC 1-1-
8; 328 IAC 1-7-3.

Notice of First Meeting/Hearing

Under IC 4-22-2-24, IC 13-14-8-6, and IC 13-14-9, notice is hereby
given that on March 11, 2004, at 1:30 p.m., Indiana Government
Center-South, 402 West Washington Street, Conference Center Rooms
4 and 5, Indianapolis, Indiana, the Indiana Financial Assurance
Board will hold a public hearing on amendments to 328 IAC 1.

The purpose of this hearing is to receive comments from the public
prior to preliminary adoption of these rules by the board. All inter-
ested persons are invited and will be given reasonable opportunity to
express their views concerning the proposed amendments. Oral
statements will be heard, but, for the accuracy of the record, all
comments should be submitted in writing.

Additional information regarding this action may be obtained from
Lynn C. West, Rules, Outreach and Planning Section, Office of Land
Quality, (317) 232-3593 or (800) 451-6027 (in Indiana).

Individuals requiring reasonable accommodations for participation
in this event should contact the Indiana Department of Environmental
Management, Americans with Disabilities Act coordinator at:

Attn: ADA Coordinator

Indiana Department of Environmental Management

100 North Senate Avenue

P.O. Box 6015

Indianapolis, Indiana 46206-6015
or call (317) 233-0855. TDD: (317) 232-6565. Speech and hearing
impaired callers may contact IDEM via the Indiana Relay Service at
1-800-743-3333. Please provide a minimum of 72 hours’ notification.

Copies of these rules are now on file at the Office of Land Quality,
Indiana Department of Environmental Management, Indiana Govern-
ment Center-North, 100 North Senate Avenue, 11th Floor, Indianapo-
lis, Indiana, and are open for public inspection.



Executive Orders

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-3

FOR: EXTENDING AN ENERGY EMERGENCY IN THE STATE OF INDIANA DUE TO THE EXTREMELY COLD
WEATHER AND FOR THE PURPOSE OF ALLOWING THE PROPANE TRANSPORT INFRASTRUCTURE TO
KEEP UP WITH DEMAND

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:
WHEREAS: On January 24, 2003, conditions existed constituting an energy emergency in relation to the delivery of propane.

WHEREAS: Those conditions, detailed in Executive Order 03-01 issued January 24, 2003, included extremely cold weather;
unusually high demand for winter heating fuels; long lines and waiting times at propane distribution centers in both Northern and
Southern Indiana; high demand for propane at Indiana distribution centers; shortages of propane at some distribution centers;
limitation on propane drivers’ time to make deliveries because of long waits for distribution at terminals; further limitations on
drivers’ ability to make deliveries because of the 70-hour federal limit on hours propane drivers may drive in any 8-day period; and
a threat that some customers will not receive propane because of these conditions.

WHEREAS: These conditions constituted an energy emergency sufficient to justify waiver of the 70-hour limit, and this limit was
waived by Executive Order 03-01, which expired at midnight, January 28, 2003. On January 28, 2003, those conditions persisted,
justifying a 24-hour extension of the energy emergency through midnight on January 29, 2003 in Executive Order 03-02.

WHEREAS: Additional conditions now exist justifying continuation of the emergency through January 31, 2003. During the
weekend of January 25-26, 2003, the Griffith and Huntington terminals ran out of propane supply and were not dispensing propane
for three days. The Lima, Ohio terminal has not dispensed propane for several days. Additionally, the Lemont and Morris terminals
in Illinois experienced intermittent electrical problems leading to the suspension of loadings for several hours. These terminal
outages and problems have meant that drivers who would normally use those facilities must drive further to other terminals,
continuing the problem of long lines at the state and regional terminals that remain in service. Also, a significant snowfall fell across
Indiana on the night of Saturday, January 25, further slowing the progress of propane transports. The extreme cold of mid- and late-
January resulted in the need for propane retailers to accelerate their schedules for replenishing the tanks of “keep full” customers.
Normal but still cold weather has remained in Indiana since the issuance of Executive Order 03-01. These temperatures have made
for continuing demand upon retailer propane dealers and an inability to replenish reserve storage capacity. Weather forecasts for
Indiana indicate high temperatures in the 30’s over the course of January 30 and 31, with 30’s and 40’s forecast for the weekend
of February 1-2. These temperatures will reduce consumer demand and mitigate the present emergency conditions.

WHEREAS: There isample heating fuel available in the region, but the propane transport infrastructure is currently unable to keep
up with the demand generated by the unusual cold over so wide a region of the country. By declaring an emergency and waiving
the federal restriction on driver hours, propane transports will be able to continue operating until the predicted warming trend arrives.

WHEREAS: Title 49 CFR Part 390.23 of the Federal Motor Carrier Safety Regulation provides that a Governor of a State may
declare an emergency thereby exempting motor carriers or drivers operating a commercial vehicle from parts 390 through 399 of
the Federal Motor Carrier Safety Regulations.

NOW, THEREFORE, I, Frank O’Bannon, by virtue of the authority vested in me as Governor of the State of Indiana as well as
Indiana Code 10-4-1-7.1 and 49 CFR Part 390.23 do hereby:

DECLARE: A State of Energy Emergency exists in Indiana relating to the delivery of propane; and

ORDER: An exemption is provided to 49 CFR 395.3(b) of the Federal Motor Carrier Safety Regulations for the motor carriers
while providing propane to customers in Indiana during the emergency. The provisions of 49 CFR 395.3(a) remain in effect.
This exemption applies only to those motor carriers providing direct assistance to the emergency relief effort. Directassistance
terminates when a driver or commercial motor vehicle is used in interstate commerce to transport cargo not destined for the
emergency relief effort or when the carrier dispatches such driver to another location to begin operations in commerce.
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Nothing contained in this declaration shall be construed as an exemption from the Controlled Substances and Alcohol Use and
Testing requirements (49 CFR 382), the Commercial Drivers License requirements (49 CFR 383), the Financial Responsibility
requirements (49 CFR 387), applicable Size and Weight requirements, or any other portion of the regulations not specifically
identified.

This declaration of a State of Energy Emergency is in effect beginning at 12:01 a.m. Thursday, January 29, 2003, and shall
remain in effect for the duration of the emergency (as defined in 49 CFR Part 390.5) or until midnight, Friday, January 31,
2003, whichever is earlier.

IN TESTIMONY WHEREOF, I, Frank O’Bannon, have hereinto set my hand and caused to be affixed
the Great Seal of the State of Indiana on this 29" day of January 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-4
FOR: MICHAEL SCHRADER
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, MICHAEL SCHRADER was convicted in the St. Joseph County Court for the crime of Armed Robbery on October
22,1990 and received a sentence of four years; and

WHEREAS, the petitioner in this case requests a pardon to improve his employment opportunities; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in this case, recommend that a pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to MICHAEL SCHRADER.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

Indiana Register, Volume 27, Number 3, December 1, 2003 +
976



Executive Orders

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-5
FOR: WILLIAM BOWMAN
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, WILLIAM BOWMAN was convicted in the Marion County Superior Court on February 1, 1968 for the crime of
Second Degree Burglary and received a sentence of 9 months; and

WHEREAS, the petitioner in this case has earned the confidence and support from his peers in the community; and
WHEREAS, the petitioner has letters of recommendation to grant a pardon; and
WHEREAS, the petitioner in this case requests a pardon to improve his employment opportunities; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to WILLIAM BOWMAN.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-6
FOR: WILLIAM J. FOGERTY
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, WILLIAM J. FOGERTY was convicted in the Grant County Circuit Court on January 13, 1972 for the crime of
Second Degree Burglary and received a sentence of 2 - 5 years, suspended to 2 years probation; and

WHEREAS, the petitioner in this case has been crime free for over 30 years; and

WHEREAS, the petitioner was 19 years of age at the time of the offense; and

WHEREAS, the petitioner has letters of recommendation to grant a pardon; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case recommend that this pardon
be granted.
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NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to WILLIAM J. FOGERTY.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-7
FOR: NATHAN COLBERT, JR.
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, NATHAN COLBERT JR. was convicted in the Marion County Criminal Court on June 26, 1967 for the crime of
Robbery and he received a sentence of 6 months (minor statute); and

WHEREAS, the petitioner was 19 years of age at the time of the offense; and
WHEREAS, the petitioner served his country honorably for 21 years in the Marine Corp; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to NATHAN COLBERT, JR.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-8

FOR: JAMES WEAVER
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TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, JAMES WEAVER was convicted in the Wayne Circuit Court on August 23, 1984 for the crime of Vehicle Theft and
received a sentence of 2 years probation; and

WHEREAS, the petitioner requests a pardon to improve his employment opportunities; and
WHEREAS, the petitioner has earned the confidence and support from his peers in the community; and
WHEREAS, the petitioner has letters of recommendation to grant a pardon; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to JAMES WEAVER.

INTESTIMONY WHEREOF, | have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-9
FOR: JEFFREY D. THOMAS
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, JEFFREY D. THOMAS was convicted in the Marion County Superior Court on January 14, 1988 for the crime of
Armed Robbery and received a sentence of 2 years; and

WHEREAS, the petitioner has letters of recommendation to grant a pardon; and
WHEREAS, the petitioner in this case request a pardon to clear his name and improve his employment opportunities; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to JEFFREY D. THOMAS.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana
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SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-10
FOR: ANTHONY HIGGS
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, ANTHONY HIGGS was convicted in the Hammond City Court on April 12, 1989 for the crime of Battery on Law
Enforcement and received a sentence of 364 days, suspended, one year probation, $500.00 fine, court costs; and

WHEREAS, the petitioner in this case has earned the confidence and support from his peers in the community; and
WHEREAS, the petitioner has letters of recommendation to grant a pardon; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to ANTHONY HIGGS.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-11
FOR: LAWANA WESTMORELAND
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, LAWANA WESTMORELAND was convicted in the Marion County Municipal Court on February 6, 1991 for the
crime of Possession of Cocaine and received a sentence of one year, suspended to probation. Petitioner was convicted on July 17,
1995 for the crime of Prostitution and received a sentence of 365 days suspended, 180 days suspended. On February 5, 1996
petitioner was convicted of Possession of Cocaine and received a sentence of 365 days suspended to probation; and

WHEREAS, the petitioner has earned a Bachelor of Arts Degree; and
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WHEREAS, the petitioner has earned the confidence and support from her peers in the community; and
WHEREAS, the petitioner has letters of recommendation to grant a pardon; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to LAWANA WESTMORELAND.

IN TESTIMONY WHEREOF, | have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-12
FOR: DAVID PEARSON
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, DAVID PEARSON was convicted in the Putnam County Circuit Court on February 6, 1970 for the crime of Escape
and received a sentence of one to five years; and

WHEREAS, the petitioner has earned the confidence and support from his peers in the community; and
WHEREAS, the petitioner has letters of recommendation to grant a pardon; and
WHEREAS, the petitioner was 17 years of age at the time of the offense; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to DAVID PEARSON.

IN TESTIMONY WHEREOF, | have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 20th day of March 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State
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STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-13
FOR: DARLENE FAYE LEONARD
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, DARLENE FAYE LEONARD was convicted in the Marion County Criminal Court on September 5, 1985 for the
crime of Possession of Marijuana under 10 grams and received a sentence of one year probation, 40 hours community service with
five days executed; and

WHEREAS, the petitioner in this case has no other criminal history; and
WHEREAS, the petitioner has earned the confidence and support from her peers in the community; and
WHEREAS, the petitioner has several letters of recommendation to grant a pardon; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to DARLENE FAYE LEONARD.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of May 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-14
FOR: JEFFREY D. LEONARD
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, JEFFREY D. LEONARD was convicted in the Marion County Criminal Court on July 24, 1985 for the crime of
Fleeing Law Enforcement and he received a sentence of 3 days in jail, 1 year probation; 2) petitioner was convicted in the Hamilton
County Court on Jan. 6, 1986 for the crime of Possession of Marijuana, Class D felony and received a sentence of 2 years suspended
to probation; and 3) petitioner was convicted in the Jay County Court on Feb. 10, 1994 for the crime of Battery Resulting in Bodily
Injury and received a sentence of 1 year, suspended to 60 days; and

WHEREAS, the petitioner has earned the confidence and support from his peers in the community; and
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WHEREAS, the petitioner has several letters of recommendation to grant a pardon; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to JEFFREY D. LEONARD.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of May 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-15
FOR: MARY ELIZABETH COOK
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, MARY ELIZABETH COOK was convicted in the Marion County Criminal Court on June 22, 1981 for the crime
of Forgery, Class C Felony and received a sentence of two years suspended, one year probation; and

WHEREAS, the petitioner in this case has been crime free for over 21 years; and
WHEREAS, the petitioner has letters of recommendation to grant a pardon; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to MARY ELIZABETH COOK.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of May 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State
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STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-16
FOR: JACK HARPER
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, JACK HARPER was convicted in the Marion County Superior Court on July 20, 1982 for the crime of Forgery, Class
C Felony, two counts and received a sentence of two years, five years probation; and

WHEREAS, the petitioner has no other criminal history; and
WHEREAS, the petitioner in this case has been crime free for over 20 years; and
WHEREAS, the petitioner requests a pardon to clear his name; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to JACK HARPER.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of May 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-17
FOR: THE CREATION OF THE NATIVE AMERICAN INDIAN AFFAIRS COMMISSION
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, there continues to be a need for a forum for the discussion of issues pertaining to Native American citizens of Indiana,
their traditions, beliefs, values, and ideas; and

WHEREAS, the Native American Council, created by Executive Order 97-24, has provided that forum in the past; and

WHEREAS, the General Assembly enacted SEA 337 in 2003 to establish a Native American Indian Affairs Commission to study
problems common to Native Americans in Indiana and to make recommendations to relevant governmental bodies regarding issues
of health, employment, culture, economic development, Native American archaeological sites, and other matters; and

WHEREAS, SEA 337 was vetoed because, as drafted, it restricted participation to members of federally recognized tribes, thereby
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inadvertently excluding significant groups of Native Americans in Indiana.

NOW THEREFORE, I, Frank O’Bannon, by virtue of the authority vested in me as Governor of the State of Indiana by the
Constitution and laws of this state, do hereby ORDER that:

1. The Native American Indian Affairs Commission is established.
2. The commission consists of seventeen (17) voting members and two (2) nonvoting members appointed by the Governor.
The voting members of the commission consist of the following:

(a) Seven (7) Native American Indians;

(b) Two (2) Native American Indians who have knowledge in Native American traditions and spiritual issues;

(c) The commissioner of the Department of Correction or the commissioner’s designee;

(d) The commissioner of the Commission for Higher Education or the commissioner’s designee;

(e) The commissioner of the State Department of Health or the commissioner’s designee;

(f) The secretary of the Office of Family and Social Services or the secretary’s designee;

(9) The director of the Department of Natural Resources or the director’s designee;

(h) The state Superintendent of Public Instruction or the superintendent’s designee;

(i) The commissioner of the Department of Workforce Development or the commissioner’s designee;

(j) The director of the Indiana Historical Bureau or the director’s designee.
One of the voting members of the commission, selected by the Governor, shall serve as chairperson. The nonvoting members
of the commission consist of the following:

(a) One (1) member of the House of Representatives appointed by the speaker of the House of Representatives.

(b) One (1) member of the Senate appointed by the president pro tempore of the Senate.
3. As used in this Executive Order, “Native American Indian” means an individual who is at least one (1) of the following:

() An Alaska native as defined in 43 U.S.C. 1602(b);

(b) An Indian as defined in 25 U.S.C. 451b(d);

(c) A native Hawaiian as defined in 20 U.S.C. 7912(1); or

(d) A person who has demonstrated membership in a tribe that:

a. is located in Indiana; and
b. has established documented historical recognition.

Indiana associations that represent Native American Indians may nominate individuals for the commission.
4. The affirmative votes of at least nine (9) members of the commission are required for the commission to take any official
action, including public policy recommendations and reports.
5. The Department of Workforce Development and Department of Natural Resources shall provide staff and administrative
support for the commission.
6. The commission shall study issues common to Native American Indian residents of Indiana in the areas of employment,
education, civil rights, health, and housing. The commission may make recommendations to appropriate federal, state, and local
governmental agencies concerning the following:

(a) Health issues affecting Native American Indian communities, including data collection, equal access to public

assistance programs, and informing health officials of cultural traditions relevant to health care;

(b) Cooperation and understanding between the Native American Indian communities and other communities throughout

Indiana;

(c) Cultural barriers to the educational system, including barriers to higher education and opportunities for financial aid

and minority scholarships;

(d) Inaccurate information and stereotypes concerning Native American Indians, including the accuracy of educational

curriculum;

(e) Measures to stimulate job skill training and related workforce development, including initiatives to assist employers

to overcome communication and cultural differences;

(f) Programs to encourage the growth and support of Native American Indian owned businesses;

(9) Public awareness of issues affecting the Native American Indian communities;

(h) Issues concerning preservation and excavation of Native American Indian historical and archeology sites, including

reburial of Native American Indians; and

(i) Measures that could facilitate easier access to state and local government services by Native American Indians.
The commission should examine whether the problems and solutions to the matters listed above differ as between Native
American Indians residing in Indiana who are members of federally recognized tribes and those who are not members of
federally recognized tribes. It should also examine whether and how the problems and solutions are unique to Native American
Indians residing in Indiana as compared with other groups in the population.
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7. The commission may not study or make recommendations regarding negotiations between a tribe and the state or federal
government concerning tribal sovereignty or gaming on tribal land.

8. If a Native American Indian burial ground is discovered, the Department of Natural Resources shall as soon as possible
provide notice to the Native American Indian Affairs Commission. If Native American Indian human remains are removed
from a burial ground, the department shall provide to the Native American Indian Affairs Commission any written findings
or reports that result from the analysis and study of the human remains and written notice to the Native American Indian
Affairs Commission that the analysis and study of the human remains are complete. After receiving written notice as required
in the previous sentence, the Native American Indian Affairs Commission shall make recommendations to the department
regarding the final disposition of the Native American Indian human remains.

9. In order to carry out its work, the commission shall meet no fewer than four times per year. Its meetings shall be public and
advertised in an effort to maximize participation by affected populations in the commission’s deliberations.

10. The commission shall report on its activities to the Governor at least annually.

11. Executive Order 97-24, which created the Native American Council, is revoked.

IN TESTIMONY WHEREOF, I, Frank O’Bannon, have hereunto set my hand and caused to be affixed
the Great Seal of the State of Indiana on this 25th Day of June, 2003

Frank O’Bannon, Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-18

FOR: DECLARING A DISASTER EMERGENCY IN THE STATE OF INDIANA DUE TO SEVERE STORMS
FLOODING.

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, a series of severe storms swept through the northern two-thirds of Indiana commencing on July 4, 2003 and are
continuing; and

WHEREAS, record flood levels have been reported on numerous rivers and streams; and

WHEREAS, the severe weather caused extensive damage to homes, businesses and public facilities over much of Indiana; and

WHEREAS, at least three lives were lost to these storms; and

WHEREAS, all state resources available are being directed to assist victims of this intemperate weather;

NOW, THEREFORE, I, Frank O’Bannon, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby
DECLARE, a state of disaster emergency exists in Central and Northern Indiana; and

ORDER the state Emergency Management Agency, having already implemented the State Emergency Plan, to provide needed
emergency services to the damaged areas of Indiana affected by the storms and to coordinate assistance with appropriate
federal and state agencies.

This declaration of disaster emergency was in effect beginning July 4, 2003, and continues.
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IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of Indiana on this 8th day of July 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-19
FOR: PARDON

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, FRANKLIN EARLPATTERSON, AKA: BUDDY EARL PATTERSON was convicted in Delaware County Circuit
Court on April 3, 1974, and was sentence to a term of 1-10 years for Theft, suspended.

WHEREAS, the petitioner has earned the confidence and support from his peers in the community; and
WHEREAS, the petitioner has had no previous criminal history and has remained crime free for over 29 years; and
WHEREAS, the petitioner has several letters of recommendation to grant a pardon; and

WHEREAS, the petitioner has been recently elected as a Madison County Councilman and desires a pardon to be able to serve his
term; and

the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon be granted.

NOW, THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the
Constitution and the laws of said State, hereby issue a pardon to FRANKLIN EARL PATTERSON, AKA: BUDDY EARL
PATTERSON.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 14th day of August 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-20
FOR: PARDON
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TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, THOMAS JACKSON, was convicted on Commission of a Felony While Armed with a Deadly Weapon on September
9, 1977, and was sentence to 10 years, suspended, and 1 year of weekends served in the Madison County Jail and probation.

WHEREAS, the petitioner has been very involved in his community, founded Youth Need Prime Time, which he is Executive
Director of and has been a positive role model and spokesman for this organization; and

WHEREAS, the petitioner has a strong reputation as a community leader in the city of Anderson, Indiana, and Madison County
where he was recently elected as a Madison County Councilman; and

WHEREAS, the petitioner has numerous letters and testimonials of support for recommendation to grant a pardon; and

WHEREAS, the petitioner requests a pardon “to erase my past, help my future and to continue as | have been doing for the past
17 years, letting young people know that crime does not pay and illustrate though positive life styles that your past can be rectified.”

the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon be granted.

NOW THEREFORE, I, Frank O’Bannon, Governor of the State of Indiana, by virtue of the power vested in me by the Constitution
and the laws of said State, hereby issue a pardon to THOMAS JACKSON.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 14th day of August 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-21

FOR: DECLARING A DISASTER EMERGENCY IN THE STATE OF INDIANA DUE TO SEVERE STORMS AND
FLOODING

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, a series of severe storms swept through the North Central, Central and South Central parts of Indiana commencing
on August 28, 2003, and are continuing; and

WHEREAS, flooding was reported in numerous areas that had never experienced floodwaters; and

WHEREAS, many roads in North Central Indiana were made impassable, several water rescues were necessitated and hundreds
of homes were affected by flood waters and:

WHEREAS, Central Indiana recorded a record deluge in a single day; and

WHEREAS, the highest river levels since 1913 are expected in South Central Indiana as waters from flooded land continues to flow
into those rivers; and
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WHEREAS, at least one life was lost to these storms; and

WHEREAS, all state resources available are being directed to assist victims of this intemperate weather;

NOW, THEREFORE, I, Frank O’Bannon, by virtue of the power vested in me as Governor of the State of Indiana, do hereby
DECLARE, a state disaster emergency exists in North Central, Central and South Central Indiana; and

ORDER the state Emergency Management Agency, having already implemented the State Emergency Plan, to provide needed
emergency services to the damaged areas of Indiana affected by the storms and to coordinate assistance with appropriate
federal and state agencies.

This declaration of disaster emergency was in effect beginning August 28, 2003, and continues.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana on this 2nd day of September 2003.

BY THE GOVERNOR: Frank O’Bannon
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-22

FOR: THE CREATION OF THE NATIVE AMERICAN INDIAN AFFAIRS COMMISSION

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, there continues to be a need for a forum for the discussion of issues pertaining to Native American citizens of Indiana,
their traditions, beliefs, values, and ideas; and

WHEREAS, the Native American Council, created by Executive Order 97-24, has provided that forum in the past; and

WHEREAS, the General Assembly enacted SEA 337 in 2003 to establish a Native American Indian Affairs Commission to study
problems common to Native Americans in Indiana and to make recommendations to relevant governmental bodies regarding issues
of health, employment, culture, economic development, Native American archaeological sites, and other matters; and

WHEREAS, SEA 337 was vetoed because, as drafted, it restricted participation to members of federally recognized tribes, thereby
inadvertently excluding significant groups of Native Americans in Indiana.

NOW THEREFORE, | Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana by the
Constitution and laws of this state, do hereby ORDER that:
1. The Native American Indian Affairs Commission is established.
2. The commission consists of seventeen (17) voting members and (2) nonvoting members appointed by the Governor. The
voting members of the commission consist of the following:
(a) Seven (7) Native American Indians;
(b) Two (2) Native American Indians who have knowledge in Native American traditions and spiritual issues;
(c) The commissioner of the Department of Correction or the commissioner’s designee;
(d) The commissioner of the Commission for Higher Education or the commissioner’s designee;
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(e) The commissioner of the State Department of Health or the commissioner’s designee;

(f) The secretary of the Office of Family and Social Services or the secretary’s designee;

(9) The director of the Department of Natural Resources or the director’s designee;

(h) The state Superintendent of Public Instruction or the superintendent’s designee;

(i) The commissioner of the Department of Workforce Development or the commissioner’s designee;

(j) The director of the Indiana Historical Bureau or the director’s designee.
One of the voting members of the commission, selected by the Governor, shall serve as chairperson. The nonvoting members
of the commission consist of the following:

(a) One (1) members of the House of Representatives appointed by the speaker of the House of Representatives.

(b) One (1) member of the Senate appointed by the president pro tempore of the Senate.
3. As used in this Executive Order, “Native American Indian” means an individual who is at least one (1) of the following:

(a) An Alaska native as defined in 43 U.S.C. 1602(b);

(b) An Indian as defined in 25 U.S.C. 451b(d);

(c) A native Hawaiian as defined in 20U.S.C. 7912(1); or

(d) A person who has demonstrated membership in a tribe that:

i. is located in Indiana; and
ii. has established documented historical recognition.

Indiana associations that represent Native American Indians may nominate individuals for the commission.
4. The affirmative votes of at least nine (9) members of the commission are required for the commission to take any official
action, including public policy recommendations and reports.
5. The Department of Workforce Development and Department of Natural Resources shall provide staff and administrative
support for the commission.
6. The commission shall study issues common to Native American Indian residents of Indiana in the areas of employment,
education, civil rights, health, and housing. The commission may make recommendations to appropriate federal, state, and local
governmental agencies concerning the following:

(a) Health issues affecting Native American Indian communities, including data collection, equal access to public

assistance programs, and informing health officials of cultural traditions relevant to health care;

(b) Cooperation and understanding between Native American Indian communities and other communities throughout

Indiana;

(c) Cultural barriers to the educational system, including barriers to higher education and opportunities throughout

Indiana;

(d) Inaccurate information and stereotypes concerning Native American Indians, including the accuracy of educational

curriculum;

(e) Measure to stimulate job skill training and related workforce development, including initiatives to assist employers

to overcome communication and cultural differences;

(f) Programs to encourage the growth and support of Native American Indian owned businesses;

(9) Public awareness of issues affecting the Native American Indian communities;

(h) Issues concerning preservation and excavation of Native American Indian historical and archeology sites, including

reburial of native American Indians; and

(i) Measures that could facilitate easier access to state and local governmental services by Native American Indians.
The commission should examine whether the problems and solutions to the matters listed above differ as between Native
American Indians residing in Indiana who are members of federally recognized tribes and those who are not members of
federally recognized tribes. It should also examine whether and how the problems and solutions are unique to Native American
Indians residing in Indiana as compared with other groups in the population.
7. The commission may not study or make recommendations regarding negotiations between a tribe and the state or federal
government concerning tribal sovereignty or gaming on tribal land.
8. If a Native American Indian burial ground is discovered, the Department of Natural Resources shall as soon as possible
provide notice to the Native American Indian Affairs Commission. If Native American Indian human remains are removed
from a burial ground, the department shall provide to the Native American Indian Affairs Commission any written finding or
reports that result from the analysis and study or the human remains and written notice to the Native American Indian Affairs
Commission that the analysis and study of the human remains are complete. After receiving written notice as required in the
previous sentence, the Native American Indian Affairs Commission shall make recommendations to the department regarding
the final disposition of the Native American Indian human remains.
9. In order to carry out its work, the commission shall meet no fewer that four times per year. Its meetings shall be public and
advertised in an effort to maximize participation by affected populations in the commission’s deliberations.
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10. The commission shall report on its activities to the Governor at least annually.
11. This Executive Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-23

FOR: CONTINUATION OF THE GOVERNOR’S PLANNING COUNCIL FOR PEOPLE WITH DISABILITIES
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, disability will occur at some point in the lives of most people or in the lives of their family members; and

WHEREAS, people with disabilities are people first with capabilities, competence, personal and community needs and preferences;
and

WHEREAS, families, neighbors, co-workers and friends can play a central role in enhancing the lives of people with disabilities
when appropriate support and opportunities can be made available; and

WHEREAS, such support and opportunities are increasingly available in communities across Indiana; and

WHEREAS, people with disabilities deserve to fully participate in the economic, social, civic and spiritual life of the community;
and

WHEREAS, the experience and understanding of all citizens is strengthened through this full participation; and

WHEREAS, since 1970, the Governor’s Planning Council for People with Disabilities has developed plans to promote positive
attitudes, support and changes in the system of service delivery; and

WHEREAS, the Council has striven to ensure the presence of a unified voice for people with disabilities within state government.

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as the Governor of the State of Indiana, do
hereby order that:
1. The Governor’s Planning Council for People with Disabilities is reestablished and continued.
2. The Council’s responsibilities will be to:
(a) carry out the mandates and mission as established under the Developmental Disability Assistance and Bill of Rights
Act;
(b) provide leadership in the implementation of the federal Americans with Disabilities Act;
(c) promote and encourage necessary changes in public policies that call for the independence, productivity and
integration into society of all people with disabilities, and make recommendations to the Governor, Legislature, State and
local agencies and the citizens of the State of Indiana regarding disability issues;
(d) provide grants to encourage the development and implementation of these policies and programs that promote the
efficient delivery of services to people with disabilities;
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(e) develop and implement three-year plans in accordance with, but not limited to, P.L.101-496;
(f) promote a network of community-based citizen groups in an effort to engage communities in activities which support
the mission of the Council;
(g) monitor, evaluate and assist in the coordination of the service delivery system in Indiana that serves people with
disabilities;
(h) provide individuals and organizations with information, programs and recognition that promote positive attitudes
toward people with disabilities;
(i) receive grants from the federal government and philanthropic foundations and other private sources.
3. The Council shall be composed of not more that thirty-three (33) members. Of the members, at least fifty-one percent (51%)
shall be persons with developmental disabilities, or the parents, immediate relatives, or guardians of persons with
developmental disabilities. The membership of the Council shall be composed as follows:
(a) the Executive Director of Protection and Advocacy or the Director’s Designee; the Executive Director of the
University Affiliated Programs or the Director’s Designee; the Superintendent of the Department of Education or the
Superintendent’s Designee; the Director of the Bureau of Developmental Disabilities or the Director’s Designee
representing the Family and Social Services Administration in its entirety; the Director of the Department of Commerce
or the Director’s Designee; and the Commissioner of the Department of Health or the Commissioner’s Designee.
(b) twenty-seven (27) members to be appointed by the Governor. Of these twenty-seven (27) members, seventeen (17)
shall be persons with developmental disabilities or the parents, immediate relatives or guardians or persons with
developmental disabilities. Before each is appointed to the Council, each of these seventeen (17) shall have demonstrated
an active involvement in the development of disability policy and in advocacy activities on behalf of persons with
disabilities.
Of these seventeen (17) members:
(1) five (5) shall be individuals with developmental disabilities.
(2) five (5) shall be parents of children with developmental disabilities or immediate relatives or guardians of adults
with mentally impairing developmental disabilities, one of whom s living in or has previously lived in an institution;
and,
(3) seven (7) members shall be a combination of persons with developmental disabilities or parents, immediate
relatives or guardians of persons with developmental disabilities. Three (3) of these seven (7) shall be graduates
of the Partners in Policymaking Program.
(c) Of the remaining ten (10) appointed members who are not required to be persons with developmental disabilities or
parents or guardians of persons with developmental disabilities:
(1) two (2) shall have disabilities and represent local community or statewide organizations whose stated mission
includes the goals of fostering the productivity, inclusion, and independence of people with disabilities;
(2) two (2) members shall represent businesses, of which one shall employ fifty (50) or fewer employees, and of
which one shall employ (50) or more employees. These businesses shall have demonstrated a commitment to
implementing the Americans with Disabilities Act, but shall not be engaged in businesses directly serving people
with disabilities.
(3) one (1) member shall represent local government.
(4) three (3) members shall represent providers of services of people with disabilities, including: special education
programs, independent living centers, community-based programs, health care, and preschool or early intervention
programs; and
(5) two (2) members shall represent local community or statewide organizations. These two (2) members need not
have disabilities.
4. Members appointed by the Governor shall serve terms of three (3) years, and a member may not serve more than two
consecutive terms.
5. Members who are not representatives of state agencies shall be entitled to receive a minimum salary per diem as provided
under IC 4-10-11-2.1(b) while performing the duties of their offices. Each member of the Council shall be entitled to the
reimbursement of travel expenses and other expensed actually incurred in connection with their duties as provided in state
travel rules and in accordance with other applicable law.
6. The Council shall develop and implement policies, procedures, and plans for people with disabilities, which include the
developmental disabilities state plan required by the Developmental Disabilities Assistance and Bill of Rights Act.
7. The Council shall prepare, approve and implement a budget using federal funds provided under the Developmental
Disabilities Assistance and Bill of Rights Act to finance and implement all programs, projects, and activities including:
(a) conducting such hearings and forums that the Council may determine to be necessary to carry out the duties of the
Council.
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(b) supervising and evaluating the Executive Director and maintaining sufficient numbers and types of staff, and
obtaining the services of professional, consulting, technical, and clerical personnel that the Council determines to be
necessary to carry out its functions.
8. The Council shall direct the expenditure of funds for grants, contracts, interagency agreements, and other activities
authorized by the approved state plan.
9. The Council shall advocate on behalf of people with disabilities by providing information and advice to state and local
officials, the Governor, state legislators, and Congress.
10. The Council shall promote private and public sector partnerships which advance the Americans with Disabilities Act, the
Fair Housing Act and other legislation which protects and benefits people with disabilities and their families.
11. The Council shall develop and advocate for the adoption of public polices which will guide and improve the state service
system, and which will support the independence productivity, community inclusion and integration of people with disabilities.
12. The Council shall serve as the liaison to the President’s Committee on Employment of People with Disabilities, and to the
National Council on Disability.
13. The Governor shall appoint the Chairperson of the Council for a term of three years among the members of the Council,
and the Chairperson shall serve at the will and pleasure of the Governor.
14. The Council shall work in coordination with the Family and Social Services Administration, and other state agencies with
programs affecting persons with disabilities.
15. The Council shall, in accordance with state law, appoint and evaluate the Executive Director. The Executive Director may
appoint appropriate staff in accordance with policies of the State Personnel Department.
16. The Council shall establish fiscal management procedures in compliance with the directives of the Indiana State Budget
Agency. It shall also comply with any superseding or additional directives of that agency.
17. No funds shall be spent without the approval of a majority of the members of the Council.
18. A majority of the membership shall constitute a quorum for conducting business. The affirmative vote of that same majority
of members must be present at the time of voting to transact any business of the Council.
19. The Council shall meet at least 4 times per year.
20. All members of the Council and its employees shall comply with all provisions of the Indiana Ethics Commission and
conflict of interest laws, and the Council shall adopt appropriate standard operation procedures addressing ethics and conflicts
of interest provisions as applies to its members and employees.
21. This order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, |, Joseph E. Kernan, have hereunto set my hand and caused to be affixed
the Great Seal of the State of Indiana on this 1% day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita

Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-24

FOR:

CONTINUATION OF THE INDIANA COMMISSION ON JUVENILE LAW
TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, the laws governing children in need of services and delinquent juveniles are complicated and sometimes in conflict; and

WHEREAS, the laws governing children in need of services and delinquent juveniles occasionally are at odds with what may be
in the best interests of the child; and
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WHEREAS, from time to time it is advisable to review and revise the laws; and
WHEREAS, it is desirable to have representatives from other sectors of our society on a commission on juvenile law;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby
order that:
1. The Indiana Commission on Juvenile Law is continued.
2. The Commission shall be composed of no more than 20 persons knowledgeable in juvenile law and the care and custody
of children.
3. The Commission shall have as its major purpose to study and propose to the legislature, judiciary, and the Governor revision
in the laws governing children in need of services and juvenile delinquents and the law governing their parents, guardians, and
custodians. It is believed that the best interests of our children and our citizens are best served by having the laws affecting
the component parts of the juvenile justice system studied as a whole rather than as separate units.
4. The Commission consists of the following members appointed by and serving at the pleasure of the Governor:
(a) Two (2) members of the house of representatives, who may not be members of the same political party, recommended
by the speaker of the house of representatives;
(b) Two (2) members of the senate, who may not be members of the same political party, recommended by the president
pro tempore of the senate;
(c) One (1) member representing the Indiana prosecuting attorneys council with expertise in juvenile law;
(d) One (1) member representing the Indiana public defenders council with expertise in juvenile law;
(e) One (1) member representing the Indiana judicial conference having responsibility for juvenile law recommended by
the chief justice of the Indiana Supreme Court;
(f) One (1) judge or justice of a court having appellate jurisdiction over juvenile law cases recommended by the chief
justice of the Indiana Supreme Court;
(9) The secretary of the Indiana family and social services administration or a designee;
(h) The commissioner of the department of correction or a designee;
(i) The director of the criminal justice institute or a designee;
(j) One (1) person affiliated with a non-governmental organization that addresses delinquency and juvenile justice issues;
(k) One (1) attorney licensed to practice law in Indiana who is a member of the Indiana State Bar Association’s
Committee on Civil Rights for Children, or, who has otherwise demonstrated an interest or expertise in juvenile law;
(I) One (1) representative of a law enforcement agency;
(m) The chairperson of the Juvenile Justice and Delinquency Prevention Advisory Group or a designee;
(n) One (1) representative of a probation department;
(0) One (1) person who has been under the jurisdiction of a juvenile court within the past ten (10) years;
(p) One (1) parent, guardian, or custodian of a person who has been under the jurisdiction of a juvenile court within the
past ten (10) years; and
(g) Two (2) citizens who have a special interest or expertise in juvenile justice.
5. The chairperson, vice-chairperson and secretary shall be appointed by and serve at the pleasure of the Governor.
6. Those persons already appointed to the Commission shall continue in office under this Order.
7. The Indiana criminal justice institute shall staff the Commission and provide administrative support. The institute shall seek
funding from grants or other alternatives to state general funds to support the Commission.
8. The legislative services agency may provide support for bill drafting and fiscal analysis upon request of a legislative member
of the Commission.
9. Each member of the Commission who is not a state employee is entitled to the minimum salary per diem provided by IC 4-
10-11-2.1(b). The member is also entitled to reimbursement for traveling expenses as provided under 1C 4-13-1-4 and other
expenses actually incurred in connection with the member’s duties as provided in the state policies and procedures established
by the Indiana department of administration and approved by the budget agency.
10. Each member of the Commission who is a state employee but who is not a member of the general assembly is entitled to
reimbursement for traveling expenses as provided under IC 4-13-1-4 and other expenses actually incurred in connection with
the member’s duties as provided in the state policies and procedures established by the Indiana department of administration
and approved by the budget agency.
11. Each member of the Commission who is a member of the general assembly is entitled to receive the same per diem,
mileage, and travel allowances paid to legislative members of interim study committees established by the legislative council.
12. The majority of the members appointed to the Commission shall constitute a quorum. The affirmative votes of a majority of the
members appointed to the Commission are required for the Commission to take action on any measure, including final reports.
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13. The Commission may delegate to any one or more of its members or agents such powers and duties as it may deem proper.
14. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita

Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-25

FOR:

CONTINUATION OF THE GOVERNOR’S COUNCIL ON PHYSICAL FITNESS AND SPORTS

TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, there is a need for more men, women and children in Indiana to engage in regular physical activity; and

WHEREAS, regular physical activity provides numerous benefits to the health and well-being of persons of all ages; and

WHEREAS, regular physical activity can help to prevent health problems such as coronary heart disease, hypertension,

osteo

porosis, obesity, and mental health problems; and

WHEREAS, regular physical activity may also reduce the incidence of stroke and may help to maintain the functional independence
of the elderly; and

WHEREAS, school-aged youth can also benefit from a healthy lifestyle, characterized by fitness activities and the avoidance of
drugs and alcohol; and

WHEREAS, increased awareness of the health benefits of regular physical activity and increased access to physical and social
environments conducive to physical activity, will encourage people to adopt more active lifestyles;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby

order

that:

1. The Governor’s Council on Physical Fitness and Sports is reestablished and continued.

2. The Council shall coordinate and promote public and private efforts in physical activity and health in order to encourage
healthy lifestyles for persons of all ages.

3. The Council shall recommend to the Governor guidelines, programs, and activities related to physical activity and health.
4. The Council shall consist of not more than fifteen (15) members to be appointed by and serve at the pleasure of the
Governor. These members shall represent a diversity of interests relating to fitness and sports in Indiana. The Commissioner
of the Indiana State Department of Health shall be a standing member of the Council.

5. Each member of the Council shall be appointed to a two-year term. In the event of a vacancy arising on the Council, for any
reason, the Governor shall appoint a new member to serve the unexpired term.

6. The Governor may appoint to the Council an honorary chairperson for a term of two years. An honorary chairperson may
not vote on Council business.

7. The Council may, by majority vote, form task forces when necessary to study and make recommendations regarding matters
before the Council. Task force participants, who do not otherwise hold lucrative state offices, may be reimbursed for their
actual expenses incurred on Council business in accordance with state law and with the policies of the Department of
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Administration and the State Budget Agency. Members of the Council may be reimbursed for their actual expenses incurred
on Council business in accordance with state law and with the policies of the Department of Administration and the State
Budget Agency.

8. The Governor shall appoint the chairperson of the Council from among its members. A vice-chairperson shall be elected
from among the members of the Council.

9. Those persons already appointed to the Council shall continue in office under this Order until completion of their respective
terms.

10. The Council shall meet at least four (4) times per year.

11. Staff may be assigned to assist the Council in carrying out its duties.

12. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1* day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-26

FOR: ESTABLISHING AND CLARIFYING THESTRUCTURE OF THE INDIANA STATE EMERGENCY MANAGEMENT
AGENCY AND THE INDIANA DEPARTMENT OF FIRE AND BUILDING SERVICES.

TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, the Indiana General Assembly, in Indiana Code 10-14-3-7 and 10-14-2-1, established the Indiana State Emergency
Management Agency, for the purpose of safeguarding the citizens of the State of Indiana from disasters or emergencies.

WHEREAS, the Indiana General Assembly, in Indiana Code 22-12-5-1, established the Indiana Department of Fire and Building
Services, for the purposes of disseminating building, equipment and fire safety codes, and safeguarding the citizens of the State of
Indiana from the dangers of unsafe buildings, unsafe equipment and fires.

WHEREAS, the Indiana General Assembly, in Indiana Code 10-14-3-7, authorized and provided for coordination of activities
relating to disaster prevention, preparedness, response and recovery.

WHEREAS, the Indiana General Assembly, in Indiana Code 10-14-3-7, authorized and provided for protection of the public peace,
health and safety, and to preserve the lives and property of the people of the State of Indiana.

WHEREAS, the Indiana State Emergency Management Agency and the Indiana Department of Fire and Building Services are public safety
agencies that protect the public peace, health and safety, and preserve the lives and property of the people of the State of Indiana.

WHEREAS, coordination of these agencies’ activities allows use of common support personnel, provides budgetary savings and
promotes common solutions to common issues.

WHEREAS, it is appropriate and necessary to coordinate the leadership and activities of these public safety agencies.

NOW, THEREFORE, I, Joseph E. Kernan, Governor of the State of Indiana, pursuant to the powers vested in me by the
Constitution and laws of this State, do hereby order the following:
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1. The Indiana State Emergency Management Agency and the Indiana Department of Fire and Building Services are hereby
authorized to continue their mutual relationship under a common Executive Director.

2. The Indiana State Emergency Management Agency and the Indiana Department of Fire and Building Services are hereby
authorized to continue the unification of their support functions, to the extent that this unification of support functions shall
allow use of common support personnel, provide budgetary savings and promote common solutions to common issues which
may confront the Indiana State Emergency Management Agency and the Indiana Department of Fire and Building Services.
3. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-27
FOR: GREENING THE GOVERNMENT
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS.

WHEREAS, state government recycling efforts have significantly reduced the amount of waste generated at state facilities and the
related costs of waste disposal; and

WHEREAS, improved pollution prevention and air quality efforts within state government and by state government employees will
continue to decrease demand on natural resources to the benefit of all Indiana citizens; and

WHEREAS, environmentally sound policies often create economic, as well as environmental benefits, and

WHEREAS, state government and its employees recognize the importance of setting an example in efforts to improve Indiana’s
environment; therefore, state government activities should support sustainable products and services;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as the Governor of the State of Indiana, do
hereby order that:
I. Steps for Greening the Government
The following requirements are policy for all state agencies. The Departments of Administration (IDOA) and Environmental
Management (IDEM) will assist and monitor agencies in pursuit of these goals.
a. State agencies shall appoint a greening coordinator who will be responsible for implementing the following policies,
and who will act as their agency’s liaison with the Greening the Government Program.
b. All state facilities shall recycle office paper, newspaper, beverage containers, and other items, unless it is determined
by Greening the Government Program that implementation is not feasible for a given facility.
c. Agencies shall duplex (double side) all copy and laser printing operations. Exceptions will be made when current
technology does notallow for this provision or when specific documents require single-side printing. Whenever possible,
new copy and printing machines will have duplex capabilities.
d. Agencies shall purchase re-refined lubricating oil and recycle it through the same vendor in a closed-loop system. This
policy does not preclude the future use of bio-based oils.
e. In order to maximize employee participation, IDOA will provide educational resources, tools to measure success, and
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minimum standards to ensure employee access to recycling programs. An awards program will recognize agencies and/or
employees who implement additional procedures that positively impact the environment.

I1. Greening the Government Taskforce
This listed agencies shall appoint representatives to the Greening the Government Taskforce. Agencies required to participate on the
taskforce are the Department of Administration, Department of Environmental Management, Department of Commerce, Department
of Transportation, Department of Correction, Department of Natural Resources, Family and Social Services Administration, Bureau
of Motor Vehicles, State Police, Department of Labor, Personnel Department, and Department of Health.

IDOA and IDEM will each appoint a co-chair to the taskforce. Outside experts may be utilized to provide technical support
and assistance to the taskforce.

The taskforce will provide guidance to improve the environmental performance of state operations. Specifically, the taskforce
will develop guidelines and aggressive measurable goals for the following tasks, and will establish criteriafor IDOA and IDEM
to monitor implementation of these guidelines.

a. Establishing recycling collection at all state facilities. Taskforce will evaluate the following methods at a minimum;
requiring recycling contracts throughout the state, requiring integrated solid waste management contracts, requiring that
any state contracted waste hauler also provide recycling services, and requiring that all property lease agreements include
recycling pick-up.

b. Purchasing energy efficient and recycled content items. Taskforce will evaluate a broad range of items regularly
purchased in state operations. Recycled content items shall be of equal or better quality and the price shall be competitive
considering current price preference standards.

c. Enhancing pollution prevention, energy efficiency and source reduction activities in government operations. These
guidelines will include at a minimum: energy efficient operational policies, construction and deconstruction guidelines, lead and
mercury assessments for state facilities, lease and vendor requirements and pollution prevention policies for printing, cleaning,
painting and vehicle maintenance operations. An alternative fuel vehicle use policy should also be established.

d. Establishing employee transportation options. Options to be reviewed shall include at a minimum: telecommuting,
alternative work schedules, carpooling, and parking cash out. The benefits of these options, such as a reduction in vehicle
miles traveled, reduction in air pollution, reductions in leave time and improved work productivity will be thoroughly
addressed by the taskforce.

State agencies will be required to follow this guidance and to report progress annually to the Departments of Administration
and Environmental Management.

I11. Paperless Office Project
Itis hereby recognized that the Government Management Information System Team has developed and continues to implement
several state wide operational changes that will reduce paper requirements in state government. These efforts are supported
as a significant step toward the waste reduction goals outlined above.

This order is effective September 13, 2003.

SEAL

IN TESTIMONY WHEREOF, I Joseph E. Kernan set my hand and cause to be affixed the Great
Seal of the State of Indiana on this 1% day of October 2003.

Joseph E. Kernan
Governor of Indiana

ATTEST: Todd Rokita

Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-28

FOR: THE ESTABLISHMENT OF THE STATE EMPLOYEE COMMUNITY SERVICE PROGRAM
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TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, public employment should afford each employee the opportunity to be directly involved in providing services to the
public; and

WHEREAS, many administrative work assignments involve employees providing services to the citizens only indirectly; and

WHEREAS, government and tax exempt organizations provide a myriad of direct service programs which benefit the public and
require staffing; and

WHEREAS, Senate Enrolled Act 348-1998 authorizes state employees, who volunteer service to another governmental entity or
an organization that is exempt from federal income taxation under Section 501(c)(3) of the Internal Revenue Code, to perform such
services during normal hours of employment, subject to certain restrictions.

NOW THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as the Governor of the State of Indian and in
accordance with Indiana Code 35-44-4(f)(4), as added by Senate Enrolled Act 348-1998, do hereby order that:
1. Each full time State employee will be allowed leave with pay from the employee’s regular assigned duties, not to exceed
seven and one-half hours each calendar year, (including calendar year 1998), to voluntarily participate in activities for the
benefit of another governmental entity or an organization that is exempt from federal income taxation under Section 501(c)(3)
of the Internal Revenue Code. The voluntary activities must not promote religion or attempt to influence legislation,
governmental policy, or elections to public office.
2. To be eligible for leave with pay under this program, the employee must demonstrate that the employee has donated an
equivalent amount of the employee’s own time to a governmental entity or tax-exempt organization. The donation of the
employee’s own time must be verified in writing by the governmental entity or tax-exempt organization.
3. To be eligible to participate in this program, the employee must be subject to the jurisdiction of the State Personnel
Department or be employed by the State Police Department. Procedures for the administration of this program shall be adopted
by the State Personnel Director.
4. Prior approval of the employing agency head, or the agency head’s designee, is required for use of is leave. The operational
needs of the employing agency shall be considered in determining whether leave requests will be granted.
5. The State Employee Community Service Program shall become effective September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS
EXECUTIVE ORDER: 03-29
FOR: CONTINUATION OF THE INTEGRATED LAW ENFORCEMENT COUNCIL
TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, one of the prime functions of government is to enhance the safety of its citizens by reducing crime; and

WHEREAS, there are thousands of law enforcement officers and hundreds of law enforcement agencies in Indiana; and
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WHEREAS, crime fighting and public safety can be enhanced by developing means to integrate the provision of law enforcement
services in Indiana; and

WHEREAS, integrating law enforcement can now lower the cost of developing communications systems; and

WHEREAS, pilot programs in populous counties such as Tippecanoe and Allen, and in less populous counties such as Dearborn,
have demonstrated the benefits of integrated law enforcement; and

WHEREAS, the Governor’s Summit on Integrated Law Enforcement demonstrated that law enforcement agencies in Indiana are
prepared to embark on and continue in this type of effort;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby
order that:
1. The Integrated Law Enforcement Council is reestablished and continued. The mission of the Council is to oversee and
coordinate the implementation of integrated law enforcement in Indiana.
2. The Governor shall appoint the members of the Council from the following organizations: Indiana Sheriffs Association,
Indiana Association of Chiefs of Police, Indiana Fraternal Order of Police, Indiana State Police Alliance, Indiana Black
Troopers Association, Indiana Law Enforcement Training Board, and the Federal Bureau of Investigation. The members shall
serve for a term of three years. Terms shall be served at the pleasure of the Governor.
3. Those persons already appointed to the Council shall continue in office under this Order until completion of their respective terms.
4. The Integrated Law Enforcement Council shall:
(a) work with state, county, local and federal law enforcement agencies to develop integrated law enforcement
mechanisms, including voice and data communications systems that will enable participating law enforcement agencies
to communicate with each other;
(b) work with state, county, local and federal law enforcement agencies to develop integrated law enforcement practices that
maximize the effectiveness of law enforcement by coordinating the use of human and other resources among agencies;
(c) look to incorporate other public and private entities into the integrated communication system if doing so will increase
public safety or reduce the cost of the system; and
(d) do whatever else will improve the effectiveness of law enforcement through integration.
5. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1* day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-30
FOR: CONTINUATION OF THE INDIANA CRIMINAL LAW STUDY COMMISSION

TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, Indiana’s Criminal Code, Corrections Code and Juvenile Code are so interrelated that they actually constitute a system;
and there is a continuing need to monitor each area and analyze the impact of a change in one area upon the other; and the procedures
necessary to implement each of these codes are also so interrelated that they should be considered as a whole when revision of any
one is proposed; and
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WHEREAS, under the “Omnibus Crime Control and Safe Streets Act” of 1968, appointment of an Indiana Criminal Law Study
Commission is encouraged for the purpose of presenting rational and cohesive proposals for fair and efficient administration of
criminal justice in Indiana; and

WHEREAS, it would be beneficial to the State of Indiana to continue such a Commission in an effort to coordinate criminal law,
juvenile law and correctional law study;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby
order that:
1. The Indiana Criminal Law Study Commission is reestablished and continued.
2. The Commission shall be composed of no more than twenty (20) persons who, by virtue of their experience and expertise,
are knowledgeable in criminal law, juvenile law and correctional law.
3. The Commission shall have as its major purpose to study and propose revisions in criminal procedure and to monitor the
Criminal Code, Juvenile Code, and Corrections Code. The Commission shall draft recommendations for legislative or court
approval that would ensure just and efficient operation of the criminal justice system. It is believed that simplicity and
efficiency are better served by having the law affecting the component parts of the criminal justice system studied as a whole
rather than as separate entities.
4. The Commission shall carry out the following specific functions in recommending revisions or changes in the criminal
justice system:
(a) Assure the fundamental human rights of individuals and preserve the public welfare;
(b) Assure fairness of administration of justice, including the elimination of unjustifiable delay in proceedings;
(c) Provide for the just determination of every criminal and juvenile proceeding by fair and impartial trial or hearing and
an adequate review;
(d) Seek simplicity in procedure in the criminal justice system; and
(e) Determine the availability and the desirability of grant assistance as may be provided under the terms of the “Omnibus
Crime Control and Safe Streets Act” of 1968.
5. Members of the Commission shall be appointed by and serve at the pleasure of the Governor, with the membership of the
Commission to be appointed on a non-partisan basis.
6. Those persons already appointed to the Commission shall continue in office under this Order.
7. The chairperson, vice-chairperson and secretary shall be appointed by and serve at the pleasure of the Governor.
8. The Indiana criminal justice institute shall staff the Commission and provide administrative support.
9. A majority of the membership shall constitute a quorum of the Commission. The affirmative vote of a majority of the
membership present at the time of voting shall be required to transact any business of the Commission.
10. Each member shall be entitled to receive as reimbursement all traveling and necessary expenses incurred in the performance
of his duties as a member of the Commission in accordance with state law and with travel policy and procedures as may be
established by the Department of Administration and the State Budget Agency.
11. The Commission may delegate to any one or more of its members or agents such powers as it may deem proper.
12. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-31
FOR: CONTINUATION OF THE INDIANA COMMISSION ON UNIFORM STATE LAWS
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TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, the National Conference of Commissioners on Uniform State Laws provides valuable research and assistance to each
of the states in encouraging uniformity between the laws of Indiana and her sister states, and

WHEREAS, past participation in the Conference has been beneficial to the State of Indiana;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby
order the following:
1. The Commission on Uniform State Laws is continued.
2. The Commission shall be composed of seven members appointed by and serving at the pleasure of the Governor. The
Governor shall appoint a chairperson from among the members of the Commission.
3. When any member of the Commission attains the status of Life Member of the National Conference of Commissioners on
Uniform State Laws, the Governor may appoint an additional member to the Commission.
4. Members of the Commission shall have the right to participate in the workings of the National Conference of Commissioners
of State Laws, subject to funds being made available by the General Assembly.
5. Members of the Commission shall recommend to the General Assembly and the Governor such legislation or other actions
as will further promote uniformity of Indiana’s laws with laws of other states.
6. This Executive Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOQOF, 1, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-32
FOR: CONTINUATION OF THE GOVERNOR’S COUNCIL ON IMPAIRED AND DANGEROUS DRIVING
TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, the toll in human life, economic strength and community spirit as a result of impaired and dangerous driving is far
too high; and

WHEREAS, vehicular crashes on Indiana roads take hundreds of lives and injure tens of thousands of Hoosiers annually; and
WHEREAS, millions of dollars in workforce strength and property are lost as a result of these crashes; and

WHEREAS, alcohol continues to be the single greatest contributing factor in fatal crashes, and impaired driving continues to be
a leading cause of death for Hoosiers age 15 to 24; and

WHEREAS, half of all of our citizens will be in the course of their lifetimes affected by the dangers of an impaired driver; and

WHEREAS, the coordination of efforts to reduce impaired and dangerous driving in Indiana will prevent death and injury on the
streets and highways in all parts of our state;
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NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby
order that:
1. The Governor’s Council on Impaired and Dangerous Driving is reestablished and continued. The Council shall be affiliated
with the Criminal Justice Institute and the Commission for a Drug Free Indiana, and shall be composed of thirty (30) citizens
appointed by and serving at the pleasure of the Governor who have, by virtue of their experience and expertise, special
knowledge or concern about impaired driving, highway and traffic safety and a commitment to identifying strategies for
problem resolution.
2. The Council’s mission shall be to study and make recommendations to reduce death and injury on Indiana roadways, and
with particular attention to the problem of impaired driving. Such recommendations should be delivered to the office of the
Governor and the Indiana Criminal Law Study Commission.
3. A chairperson and vice-chairperson shall be appointed from the membership, to serve at the pleasure of the Governor.
4. All members of the Council shall serve without salary or per diem, except that members of the Council shall be reimbursed
in accordance with state law and the policies of the Department of Administration and the State Budget Agency for actual
expenses incurred in carrying out their responsibilities as members of the Council, subject to the approval of the Governor.
5. Those persons already appointed to the Council shall continue in office under this Order.
6. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOQOF, 1, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1* day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-33

FOR: CONTINUATION OF THE INDIANA JUVENILE JUSTICE AND DELINQUENCY PREVENTION ADVISORY
GROUP

TO ALL WHOM THESE PRESENTS MAY COME, GREETINGS:
WHEREAS, the problem of juvenile delinquency continues to be a growing concern of citizens of the State of Indiana; and

WHEREAS, the Congress of the United States enacted the Juvenile Justice and Delinquency Prevention Act to provide a
comprehensive, coordinated approach to the problems of juvenile delinquency; and

WHEREAS, under the Juvenile Justice and Delinquency Prevention Act, appointment of an advisory group is required in order
for the State of Indiana to receive formula grants from the Office of Juvenile Justice and Delinquency Prevention;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby
order that:
1. The Indiana Juvenile Justice and Delinquency Prevention Advisory Group (State Advisory Group) is reestablished and
continued.
2.The Governor shall appoint the members of the State Advisory Group to serve at the pleasure of the Governor for a term of
two years. The Governor shall appoint a chairperson from among the members to serve at the pleasure of the Governor.
3. The State Advisory Group shall consist of no fewer than fifteen (15) and no more than thirty-three (33) persons who have
training, experience, or special knowledge concerning the prevention and treatment of juvenile delinquency or the
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administration of juvenile justice.
(a) The State Advisory Group shall include locally elected officials, representatives of local government, and
representatives of law enforcement and juvenile justice agencies concerned with delinquency prevention or treatment
including welfare, social services, mental health, education, special education, or youth services departments.
(b) The State Advisory Group shall also include:
(i) representatives of private organizations, including those with a special focus on maintaining and strengthening
the family unit, those representing parents, those concerned with delinquency prevention and treatment and with
neglected or dependent children, and those concerned with the quality of juvenile justice, education, or social
services for children;
(ii) representatives of organizations that use volunteers to work with delinquents or potential delinquents;
(iii) representatives of community-based delinquency prevention or treatment programs
(iv) representatives of business groups or businesses employing youth;
(v) youth workers involved with alternative youth programs; and
(vi) persons with special experience and competence in addressing the problems of families, school violence and
vandalism, and learning disabilities.
(c) A majority of the State Advisory Group members, including the chairperson, shall not be full-time employees of the
federal, state or local government.
(d) At least one-fifth of the State Advisory Group members shall be under the age of 24 at the time of appointment, and
at least three (3) members shall have been or shall currently be under the jurisdiction of the juvenile justice system.
4. Those persons already appointed to the State Advisory Group shall continue in office under this Order until completion of
their respective terms.
5. The State Advisory Group shall:
(a) advise the Criminal Justice Institute Board of Trustees;
(b) submit to the Criminal Justice Institute, at least annually, recommendations with respect to matters related to its
functions, including state compliance with mandates of the Juvenile Justice and Delinquency Prevention Act;
(c) review and comment on all juvenile justice and delinquency prevention grant applications submitted to the Criminal
Justice Institute within thirty (30) days of submission of such grant application to the advisory group;
(d) contact and seek regular input from juveniles currently under the jurisdiction of the juvenile justice system.
6. The State Advisory Group may be given a role in monitoring state compliance with the mandate of the Juvenile Justice and
Delinquency Prevention Act and in reviewing the progress and accomplishments of the juvenile justice and delinquency
prevention projects funded under the comprehensive state plan.
7. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1* day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita

Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-34

FOR:

ESTABLISHING AND CLARIFYING DUTIES OF STATE AGENCIES, FOR ALL MATTERS RELATING TO
EMERGENCY MANAGEMENT

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:
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WHEREAS, Under the provisions of I.C. 10-14-3, the Emergency Management and Disaster Law, the Governor is charged with
the responsibility for ensuring that a comprehensive emergency management program exists that addresses all aspects of emergency
and disaster mitigation, preparedness, response and recovery; and

WHEREAS, The State of Indiana, its political subdivisions and citizens are subject to natural disasters on a regular basis including,
but not limited to, floods, tornadoes, severe winter storms, earthquakes and droughts; and

WHEREAS, The State of Indiana, its political subdivisions and citizens are subject to disasters caused by humans or technology
including, but not limited to, hazardous material spills, widespread contamination, explosions, fires, major power failures and
transportation accidents; and

WHEREAS, The State of Indiana, its political subdivisions and citizens could be subject to disasters and emergencies related to
our national security, including military attack and terrorist activity; and

WHEREAS, In order to protect the public health, welfare and safety and preserve the lives and property of the people of this State
from such emergencies and disasters, the Indiana State Emergency Management Agency, under the provisions of I.C. 10-14-2-4,
is charged with the responsibility for coordinating the State’s comprehensive emergency management program under the direction
of the Governor; and

WHEREAS, It is appropriate and necessary to establish and clarify the duties and responsibilities of all state agencies in order that
a comprehensive emergency management program can be successfully implemented,

NOW, THEREFORE, I, Joseph E. Kernan, Governor of the State of Indiana, pursuant to the powers vested in me by the
Constitution and laws of this State, do hereby order the following:

1. The Director of the State Emergency Management Agency, appointed pursuant to 1.C. 10-14-2-2, or in the Director’s
absence the person designated in the State Emergency Operations Plan, is hereby designated to act as the State Coordinating
Officer (SCO) for all matters relating to emergency and disaster mitigation, preparedness, response and recovery in this State,
and in all matters relating to the Federal Emergency Management Agency.
2. The Governor’s Emergency Advisory Group is reestablished and continued. The Governor’s Emergency Advisory Group
is composed of the following members:

« Superintendent of the Indiana State Police;

» Commissioner of the Indiana Department of Environmental Management;

» Commissioner of the Indiana Department of Transportation;

« Director of the Department of Natural Resources;

« State Fire Marshal;

« Indiana Adjutant General;

« Director of the State Emergency Management Agency;

» Commissioner of the Indiana State Department of Health; and

« Director of the Indiana Counter-terrorism and Security Council.
The Superintendent of the Indiana State Police shall act as chairperson of the Emergency Advisory Group. Each member of
the Emergency Advisory Group may designate a deputy to serve as an alternate in the event that the principal member is
unavailable to participate in meetings of the Emergency Advisory Group.

3. The Director of the State Emergency Management Agency shall establish and/or continue the Indiana State Hazard
Mitigation Council.
(a) The Council shall:
i. Assist in the development, maintenance, and implementation of a state hazard mitigation plan;
ii. Assist in the development, maintenance and implementation of guidance and informational materials to support
hazard mitigation efforts of local and state government and private entities;
iii. Solicit, review and identify hazard mitigation projects for funding under section 404 of the Robert T. Stafford
Disaster Relief and Emergency Assistance Act, P.L. 93-288, as amended, and sections 553 and 554 of the National
Flood Insurance Reform Act, P.L. 103-325; and
iv. Foster and promote, where appropriate, hazard mitigation principles and practices within local and state
government and the general public.
(b) The Governor shall appoint members to serve on the Council. Each member of the Council shall serve without
compensation or reimbursement for expenses, except that each member of the Council who is a state employee is entitled
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to reimbursement from his or her employing agency for traveling expenses and other expenses actually incurred in

connection with the member’s duties as provided in State policies and procedures.

(c) The Director of the State Emergency Management Agency shall serve as chairperson of the Council.
4. In accordance with 1.C. 10-14-3-9 and I.C. 10-14-3-19, the Director of the State Emergency Management Agency shall
create and establish mobile support units to reinforce emergency management and disaster organizations in stricken areas and
with due consideration of the plans of the federal government and of other states.
5. Whenever the Director of the State Emergency Management Agency exercises his or her authority as the SCO, he or she
shall be authorized to use and allocate the services, facilities, equipment, personnel and resources of any state agency, on my
behalf, as reasonably necessary in the preparation for, response to or recovery from any emergency or disaster situation that
threatens, or has occurred in, this State. Upon the SCO’s request for such assistance from a state agency, all officers of that
agency shall cooperate to the fullest extent possible. This authority to use and allocate state agency resources extends to their
use before a formal declaration of a State Disaster Emergency, as provided for under 1.C. 10-14-3-12, and is subject to the
Governor’s subsequent approval. The cost of providing such services, facilities, equipment, personnel and resources shall be
borne by the providing state agency, unless otherwise notified that federal and/or other state funding reimbursement is
determined to be available or other payment arrangements are made.
6. In order to expedite emergency response and recovery operations, one or more state agencies may be designated as lead
agencies by the SCO for various portions of the overall state response and recovery efforts. All actions of such designated lead
state agencies shall be coordinated with, and through, the SCO. Additionally, state agencies may be required to participate in
the training, exercising and actual deployment of mobile support teams, such as the state’s Forward Response Team.
7. Each agency of state government shall report any threatened or actual occurrences of natural, technological, human-caused
or national security emergencies that may require the resources of more than one agency of state government to the Director
of the State Emergency Management Agency by the fastest means available. In the event of a threatened or actual occurrence
of an emergency or disaster, the Director of the State Emergency Management Agency shall consult with the Governor, or with
the Governor’s Chief of Staff in the Governor’s absence, as soon as possible.
8. In the event of a threatened or actual occurrence of an emergency or disaster, and upon the request of the Director of the
State Emergency Management Agency, all agencies of the state government shall promptly send a senior agency official to
the State Emergency Operations Center to monitor and analyze information and participate as each agency’s representative
in performing all tasks relating to the State’s response to the incident.
9. In accordance with 1.C. 10-14-3-9, the Director of the State Emergency Management Agency shall ensure that the State’s
Emergency Operations Plan and all accompanying annexes, appendices and standard operation procedures are kept current.
Additionally, these plans and procedures are to be developed in coordination with similar plans and procedures developed by
the federal government. In order to accomplish these tasks, all state agencies shall assist in the development, preparation and
revision of the portions of these plans and procedures that relate to each individual agency’s mission, responsibility and
capability.
10. Upon the request of the Director of the State Emergency Management Agency, all state agencies shall participate to the
fullest extent possible in emergency management training programs, as well as in exercises of the comprehensive emergency
management system, or portions thereof.
11. Inorder to assist the State Emergency Management Agency in carrying out its responsibilities, the following state agencies
shall immediately designate one or more senior officials to act as the agency’s emergency management coordinator (liaison)
for all emergency and disaster matters and shall forward the name of the coordinator to the Governor’s Executive Assistant
for the State Emergency Management Agency:

State Police

Department of Health

Military Department

Department of Transportation

Department of Natural Resources

Department of Education

State Auditor

Attorney General

Utility Regulatory Commission

Department of Commerce

State Budget Agency

State Board of Accounts

State Board of Animal Health

Civil Rights Commission
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Department of Insurance

Department of Labor

Department of Revenue

Public Safety Training Institute

Office of Commissioner of Agriculture

Commaodity Warehouse Licensing Agency

Department of Family and Social Services

Department of Fire and Building Services

Department of Personnel

Department of Environmental Management

Department of Workforce Development

Bureau of Motor Vehicles

Department of Correction

Department of Administration

Port Commission

Commission on Public Records

State Office Building Commission

Information Technology Oversight Commission

Housing Finance Authority

Gaming Commission

Department of Local Government Finance
12. All state agencies, departments, commissions, bureaus, institutions and other authorities in state government shall cooperate
to the fullest extent possible with the spirit and intent of the Executive Order.
13. This Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1* day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-35

FOR: RECOGNITION OF EMPLOYEE ORGANIZATIONS REPRESENTING EMPLOYEES OF THE EXECUTIVE
BRANCH AND CONTINUATION OF THE PUBLIC EMPLOYEES RELATIONS BOARD.

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, Executive Orders 90-6 and 97-8 provide for efficient management of the Executive Branch of State government in
the public interest through orderly, constructive, and cooperative relations among employees, employee organizations, and
management, and;

WHEREAS, Executive Orders 90-6 and 97-8 established the Public Employees Relations Board and set forth the responsibilities
of the Board, and;
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WHEREAS, under Indiana Code 4-1-7.1-3, a new Executive Order is necessary for the Public Employees Relations Board to
continue in existence.

NOW, THEREFORE, I, Joseph E. Kernan, pursuant to the power vested in me as Governor of the State of Indiana by the
Constitution and the laws of this state, do hereby order the following:
1. This Executive Order applies to all employees of the Executive branch.
2. The Public Employees Relations Board (PERB) is continued in existence within the Executive Branch. The PERB is
composed of five (5) members appointed by the Governor and serving for terms of four years. Those persons already appointed
to the PERB shall continue in office under this Executive Order until completion of their respective terms.
3. The PERB shall have the power to do the following:
(a) conduct elections pursuant to this order
(b) make determinations of exclusive negotiating organization recognition pursuant to this Order
(c) resolve issues that may arise under this Order
4. In order to effectuate its powers under this Order, the PERB shall issue appropriate guidelines. These guidelines may be
promulgated as rules by the State Personnel Department under IC 4-15-1.8-7.
5. Staff assistance is needed by the PERB shall be provided by the Indiana Education Employment Relations Board.
6. A. “Executive Branch” means those agencies under the direct authority of the Governor and those agencies under the direct
authority of any other elected state officer electing coverage under Section 15 of this Order.
B. The term does not include any of the following:
i. bodies corporate and politic;
ii. state supported universities and institutions of higher education;
iii. the Budget Agency;
iv. the National Guard;
v. the State Personnel Department;
vi. the PERB;
vii. the Education Employment Relations Board;
viii. the State Board of Accounts
7. “Employee” means an individual employed by the Executive Branch, unless the individual is any of the following:
(a) an intermittent employee;
(b) a student employee;
(c) a temporary employee;
(d) a member of a board or commission;
(e) a confidential employee;
(f) a supervisor;
(g9) a managerial employee;
(h) a patient or resident of a state institution;
(i) an individual in the custody of the Department of Corrections or any law enforcement agency;
(j) the chief administrative or executive officer of an agency;
(k) an attorney whose responsibilities include providing legal advice or performing legal research, a physician, a dentist,
or an administrative law judge;
(1) an individual who performs internal investigations;
(m) teachers at state institutions whose compensations is determined under any of the following:
1.1C 11-10-5-4;
2.1C 16-19-6-7;
3.1C 12-24-3-4.
8. “Confidential employee” means an employee:
(a) who works in a personnel office;
(b) who has access to confidential or discretionary information regarding the formulation of policies or procedures;
(c) who works in the office of the Governor or any state officer who provides notice pursuant to Section 15;
(d) whose
i. functional responsibilities; or
ii. knowledge;
concerning employee relations makes the employee’s membership in an employee organization incompatible with
the employee’s duties; or
(e) who is the personal secretary of the chief administrative or executive officer of an agency.
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9. “Managerial employee” means an individual who is:
(a) engaged predominately in executive and management functions; or
(b) charged with the responsibility of directing the effectuation of management policies and practices.
10. “Supervisor” means an individual having authority in the interest of the Executive Branch to hire, transfer, suspend, lay-off,
recall, promote, discharge, assign, reward, or discipline other employees, or to adjust their grievances, or effectively to
recommend such action, if, in connection with the foregoing, the exercise of such authority is not merely routine or clerical
in nature but requires the use of independent judgment.
11. “Temporary employee” means an individual who is employed in a temporary position for not more than ninety (90) days.
12. “Employee organization” means an organization:
(a) in which employees participate; and
(b) that exists for the purpose of dealing with an employer concerning wages, hours, settlement of grievances, and other
terms and conditions of employment.
13. “Appropriate unit” means one of the following eleven (11) units:
1. Labor, trades, and crafts classes, including the following:
(a) carpenters;
(b) electricians;
(c) plumbers;
(d) print shop workers;
(e) auto mechanics;
(f) maintenance workers;
(g) similar classes.
2. Administrative and technical support that includes clerical and administrative nonprofessional classes, including the
following:
(a) typists;
(b) secretaries;
(c) account clerks;
(d) computer operators;
(e) officer service personnel;
(f) personnel who provide support services to professionals;
(9) other nonprofessional employees who do not meet the standards of other nonprofessional units.
3. Regulatory, inspection, and licensure nonprofessionals that include individuals who review public and commercial
activities, including the following:
(a) tax examiners;
(b) driver’s license examiners;
(c) meat inspectors;
(d) similar classes.
4. Health and human services nonprofessional, including the following:
(a) licensed practical nurses;
(b) nursing aides;
(c) mental health attendants;
(d) therapy aides;
(e) claims takers;
(f) similar classes.
5. Regulatory, inspection, and licensure professional employees empowered to review certain public and commercial
activities, including the following;
(a) revenue auditors;
(b) bank and insurance examiners;
(c) public health inspectors;
(d) similar classes.
6. Health care professional, including the following:
(a) registered nurses;
(b) pharmacists;
(c) licensed therapists;
(d) similar classes.
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7. Social services and counseling professionals who provide services and benefits to eligible persons, including the
following:
(a) employment and training personnel;
(b) welfare caseworkers;
(c) social workers;
(d) counselors;
(e) similar classes.
8. Engineering, scientific, and information services professionals, including the following:
(a) architects;
(b) chemists;
(c) geologists;
(d) civil engineers;
(e) computer programmers;
(F) system analysts;
(g) similar classes.
9. Professional administrative employees with general business responsibilities including the following:
(a) accountants;
(b) buyers;
(c) administrators;
(d) other professional employees who do not meet the standards of the other professional units.
10. Public safety, protective service workers, and institutional security employees, including the following:
(a) correctional officers;
(b) building guards;
(c) firefighters;
(d) motor carrier inspectors of the state police department;
(e) similar classes.
11. Sworn police officers, including the following:
(a) law enforcement officers of the state police department;
(b) conservation officers of the department of natural resources;
(c) excise police of the alcohol and tobacco commission.
14. A. The State Personnel Director shall determine the assignment of each employee, including the employees of state officers
electing coverage under Section 15, to an appropriate unit, based on the employee’s job classification and position.
B. In determining the appropriateness of the assignment of an employee to an appropriate unit, the following shall be
considered:
i. the principles of efficient administration of government, including limiting the fragmentation of government
administrative authority
ii. the existence of a community of interest among the employees assigned to the bargaining unit;
iii. the recommendations of the parties involved.
15. A. An elected state officer may elect to include the officer’s employees to be subject to the Order by submitting a notice
to the PERB.
B. This notice must be consistent with the provisions of this Order and may not include state employees otherwise excluded.
16. An employee organization may be accorded recognition as exclusive negotiating organization for an appropriate unit
pursuant to the Order.
17. The State Personnel Director may recognize an employee organization as the exclusive negotiating organization of the
members of an appropriate unit when the employee organization has been selected by a majority of the employees voting in
an election.
18. An employee organization may request that an election be held by submitting a petition for election to the PERB. The
petition must be accompanied by a showing of interest by thirty percent (30%) of the employees of the appropriate unit.
19. Within fifteen (15) days of determination that a valid petition has been submitted, the PERB shall notify interested
employee organizations of the pending election.
20. Any interested employee organizations must submit a petition of intervention which must be accompanied by a showing
of interest by ten percent (10%) of the employees in the appropriate unit with thirty (30) days of notice of the pending election.
21. An election under this Order shall be held within a reasonable period of time after the determination of a valid petition for
election in accordance with guidelines established by the PERB.
22. Recognition of an employee organization shall continue so long as such organization satisfies the criteria of this Order and
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subsequent guidelines applicable to recognition; but nothing in this section shall require the PERB to conduct an election in

any unit within twelve (12) months after a valid election with respect to such unit had been held pursuant to the provision of

this Order.

23. Recognition shall not preclude any employee or group of employees, regardless of employee’s organization membership,

from bringing matters of personal concern to the attention of appropriate officials with a representative of the employee’s own

choosing in a grievance proceeding in accordance with applicable rule or established policy.

24. An employee organization recognized as the exclusive negotiating organization of employees of an appropriate unit shall be:
(a) Permitted to speak on behalf of all members of the unit and shall be responsible for representing the interests of all
members without discrimination and without regard to employee organization membership; and
(b) exclusively permitted to have organizational membership dues collected by paycheck withholding upon signed written
request of employee conforming to law. This privilege shall be immediately revoked by the State Personnel Director in
the even of a violation of Section 28(C) of this Order; and
(c) entitled to meet and negotiate with the State Personnel Director or the Director’s designee on wages, hours, and
working conditions in an effort to reach a settlement subject to the approval of the Governor.

25. A. Employees shall have the right, freely and without fear of penalty or reprisal, to form, join and assist any lawful

employee organization, or to refrain from any such activity.

B. The rights described in this section do not extend to participation in the management of an employee organization, or acting

as a representative of any organization, where such participation or activity would result in a conflict of interest or otherwise

be incompatible with law or with the official duties of an employee.

26. Executive Branch management officials retain the right and responsibility:
(a) to direct employees;
(b) to hire, promote, transfer, assign, and retain employees in positions, and to suspend, demote, discharge, or take other
disciplinary action against employees;
(c) to relieve employees from duties because of lack of work or for other reasons not prohibited by law;
(d) to maintain the efficiency of the operations entrusted to them;
(e) to determine the methods, means and personnel by which such operations are to be conducted; and
(f) to take whatever actions may be necessary to carry out the statutory and constitutional mission of the Executive
Branch.
27. Solicitation of membership, dues, or other internal employee organization business may be conducted only on nonduty
hours of the employees concerned.
28. A. The State is entitled to terminate the employment of any employee who participates in, threatens, or encourages any
strike, slowdown, work stoppage, or other interruption or interference with the activities of the State, or abstinence in whole
or in part from the full, faithful, and proper performance of the employee’s duties of employment.
B. An employee dismissed for violation of the above conditions may not be rehired by the Executive Branch for one (1) year
following the dismissal.
C. Any employee organization that participates in, threatens, or encourages any strike, slowdown, work stoppage, or other
interruption or interference with the activities of the State shall cease to be accorded recognition under this Order and shall
cease to receive organizational membership dues collected by paycheck withholding.
D. No recognition or organizational membership dues collected by paycheck withholding shall be accorded any such employee
organization for a period of one (1) year.
29. This Order may be revoked or amended by the Governor at any time.
30. The provisions of this Order shall in no way diminish or infringe any rights, responsibilities, powers or duties conferred
by the Constitution of the State of Indiana, the Indiana Code, or the Indiana Administrative Code.
31. The existing Settlements with the Unity Team and with AFSMCE Council 62 are extended without interruption and do
no expire until superseded by an Executive Order implementing successor agreements. The Settlements do no supersede any
existing or future statue, promulgated rule, or other Executive Orders.
32. The Public Employees Relations Board’s certification of the election results and the State Personnel Director’s recognition
of Indiana Professional Law Enforcement Association, AFL-CIO, Local 1041, International Union as the exclusive negotiating
organization for Unit 11 are also contained in effect.
33. This Order is effective as of September 13, 2003

IN TESTIMONY WHEREOF, 1, Joseph E. Kernan have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October, 2003.
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Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-36
FOR: CONTINUING THE OFFICE OF PUBLIC FINANCE
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, through Executive Order 01-17, dated December 3, 2001, Governor Frank O’Bannon initially established the Office
of Public Finance for the State of Indiana;

WHEREAS, in establishing the Public Finance Office, Governor O’Bannon recognized the importance to the State of Indiana of
formulating and applying policies for the management of bonds, notes and other evidences of indebtedness issued by bodies
corporate and politic and instrumentalities of the State;

WHEREAS, it is in the interest of all the citizens of Indiana that the State of Indiana communicate regularly, substantively and in
one voice with participants in the financial markets, including credit rating agencies, investment bankers, investors, municipal bond
insurers and other credit enhancers and underwriters; and

WHEREAS, it is in the best interest of the State of Indiana to continue the work of the Public Finance Office;

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as Governor of the State of Indiana, do hereby

order that:
1. The Office of Public Finance established under the Executive Order 01-17 (the “Public Finance Office”) shall be continued.
2. The Public Finance Office shall be managed by the Public Finance Director, who shall be appointed by and serve at the
pleasure of the Governor. The Public Finance Director shall also serve as Executive Assistant to the Governor for public
finance, debt issuance and management and pension investment matters.
3. The Public Finance Director and employees of the Public Finance Office shall be employed by (and housed with) the Indiana
Development Finance Authority or the Indiana Transportation Finance Authority.
4. The Public Finance Director is authorized and directed to establish and manage an annual budget funded through
contributions from those issuers of bonds, notes and other evidences of indebtedness and programs that benefit from the work
of the Public Finance Office. Such issuers and programs include, but are not limited to, the Indiana Development Finance
Authority, Indiana Port Commission, Indiana Recreational Development Commission, State Fair Commission, Indiana State
Office Building Commission and Indiana Transportation Finance Authority, and the State Wastewater Revolving Loan
Program and State Drinking Water Revolving Loan Program (the “Issuers” and the “Programs”). To the extent the Public
Finance Office provides financial advisory services to an Issuer or a Program, the Public Finance Office may be compensated
from proceeds of the sale of bonds, notes or other evidences of indebtedness.
5. The Public Finance Director is authorized to hire such staff as may be necessary or appropriate with the prior approval of
the Governor.
6. The Public Finance Director shall coordinate, monitor and oversee the debt issuance and management activities of all the
Issuers and Programs, including such additional issuers and programs as the Governor may designate or direct from time to
time.
7. The Public Finance Director shall also advise the Governor as to debt issuance and management activities and investment
matters of all bodies corporate and politic and instrumentalities of the State of Indiana and programs that benefit the State and
its citizens or for-profit and non-profit organizations, including issuers of “conduit debt” (the “Special Purpose Issuers” and
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the “Special Programs™). Special Purpose Issuers and Special Programs include, but are not limited to, the Board for
Depositories, Indiana Development Finance Authority, Indiana Educational Facilities Authority, Indiana Health Facility
Financing Authority, Indiana Housing Finance Authority, Intelenet Commission, Indiana Political Subdivision Risk
Management Commission, Indiana Secondary Market for Education Loans, Inc., the Indiana White River State Park
Development Commission, and the Public Employees’ Retirement Fund (“PERF”) and Indiana State Teachers’ Retirement
Fund (“TRF”).
8. The Public Finance Director is further authorized and directed to:
(a) in connection with the Issuers and the Programs, retain bond and other financing- and project-related legal counsel
(with the approval of counsel to the Governor) and such other financial advisers, investment bankers and project
consultants and underwriters as may be necessary or appropriate;
(b) monitor or oversee, as appropriate, all issues of bonds, notes and other evidences of indebtedness which are (or may
be) (i) payable from State appropriations, (ii) secured by a State of Indiana moral obligation, or (iii) purchased by or for
a State fund, including, but not limited to, any Program or Special Program;
(c) advise and work with the State Budget Director on debt issuance and management and investment matters, including
a debt database;
(d) work with the Treasurer of State and the staff of the Indiana Bond Bank on debt issuance and management and
investment matters;
(e) advise and work with the Indiana Commission for Higher Education on debt issuance and management and investment
matters;
(f) coordinate all communications with and presentations to credit rating agencies, investors and prospective investors
with respect to the State of Indiana and its credit and economy, the Issuers and the Programs;
(9) participate in meetings of investment committees and task forces of or for Special Programs, including PERF and
TRF;
(h) when designated or otherwise authorized by the Governor, chair the Indiana Transportation Finance Authority and
the Board for Depositories and, when requested by the Governor, serve as the Governor’s representative on finance and
related boards;
(i) recommend qualified candidates for membership on finance and related boards, including those of the Issuers and
Programs and the Special Purpose Issuers and Special Programs;
(j) advise Issuers and Programs on good disclosure practices and coordinate and help Issuers and Programs fulfill their
current and continuing disclosure obligations;
(k) advise the Governor on legislation that may affect debt issuance and management, investment matters, or outstanding
bonds, notes and other evidences of indebtedness issued by or for the Issuers and Programs or the Special Purpose Issuers
and Special Programs.
9. All Executive Department agencies, authorities, boards, bodies corporate and politic, commissions, instrumentalities,
officers, public corporations and Issuers, Programs, Special Purpose Issuers and Special Programs of the State of Indiana shall
cooperate with and provide assistance and information to the Public Finance Director in the implementation of this Executive
Order to the fullest extent allowed by law.
10. This Executive Order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 1st day of October, 2003.

Joseph E. Kernan, Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-37
FOR: SPECIAL SESSION OF THE GENERAL ASSEMBLY TO CONFIRM LIEUTENANT GOVERNOR
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WHEREAS, on September 13, 2003, Governor Frank L. O’Bannon died and I, Lieutenant Governor Joseph E. Kernan, took the
oath of office to become Governor, as required by Article 5, Section 10(a) of the Indiana Constitution; and

WHEREAS, Atrticle 5, Section 10(b) of the Indiana Constitution requires the Governor in these circumstances to nominate a
Lieutenant Governor who shall take office upon confirmation by a majority vote in each house of the General Assembly; and

WHEREAS, if the General Assembly is not in session when the Governor nominates a Lieutenant Governor, Article 5, Section
10(b) requires the Governor to convene a special session of the General Assembly to receive and act upon the nomination.

NOW, THEREFORE, I, Joseph E. Kernan, Governor of the State of Indiana, do hereby proclaim and call a
SPECIAL SESSION OF THE 113"
INDIANA GENERAL ASSEMBLY

to convene at 11 o’clock a.m., Eastern Standard Time, on October 20, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this day 7th of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-38
FOR: CONTINUATION OF THE INDIANA COMMISSION ON COMMUNITY SERVICE AND VOLUNTEERISM
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:

WHEREAS, the future success and strength of the state rely upon the interaction of Indiana’s citizens, communities, and enterprises
and;

WHEREAS, volunteerism and community service are increasingly recognized as a means to empower citizens in their own
communities and to further state and community problem-solving; and

WHEREAS, community service is an avenue for addressing many of the state’s unmet educational, human, public safety, and
environmental needs and has revealed new options for enhancing the quality of life for all Indiana residents; and

WHEREAS, the encouragement and commitment of citizens to participate in national and community service renews the ethic of
civic responsibility and service in the state and the nation; and

WHEREAS, the National and Community Service Trust Act of 1993 calls for the support and collaboration of federal, state, and
local programs and agencies to build on existing organizational structures and expand full-time and part-time service opportunities
for all citizens; and

WHEREAS, this Commission will promote volunteerism and citizen participation through the implementation and administration
of a comprehensive State plan supporting volunteer organizations and local community programs in need of assistance or funding
to fulfill the needs of the communities they serve; and

WHEREAS, the goals of the National and Community Service Trust Act of 1993 are facilitated by the creation of a statewide
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organization to promote volunteerism and community service, and to secure and generate support for the fulfillment of the objectives
indicated in the State Plan;

NOW,THEREFORE, I, Joseph E. Kernan, by virtue of the authority bested in me as Governor of the State of Indiana, do hereby
order that:
1. The Indiana Commission on Community Service and VVolunteerism [hereafter “Commission”] is continued.
2. (a) The Commission shall consist of members who have distinguished themselves in their respective fields, and who share
the common goals of encouraging community service and volunteer participation as a means of community and state problem-
solving; of developing a long-term, comprehensive vision and plan of action for community service initiatives in Indiana; and
of serving as the state’s liaison to national, state, and local organizations that support its mission.
(b) Members of the Commission shall be appointed on bipartisan basis. Not more than fifty percent of the Commission plus
one member may be from the same political party. To the extent possible, it shall be balanced according to race, ethnicity, age,
disability, and gender characteristics.
(c) The Governor shall appoint members for three-year terms. Current members shall retain membership until expiration
of their terms.
(d) Not more than 25 percent of the Commission members may be employees of state government, though additional state
agency representatives may sit on the Commission as non-voting, ex officio members.
(e) Vacancies among the members shall be filled by the Governor to serve for the remainder of the term.
(f) Members of the Commission and the Indiana Youth Commission are entitled to reimbursement for expenses necessarily
incurred in performing Commission duties as permitted by guidelines issued by the State Budget Agency.
3. (a) The Commission shall consist of no fewer than 15 and no more than 25 voting members, including:
(i) anindividual with expertise in the educational, training, and developmental needs of youth, particularly disadvantaged
youth;
(ii) an individual with expertise in promoting service volunteerism among older adults;
(iii) a representative of community-based agencies or organizations in the State;
(iv) the superintendent of the Indiana Department of Education, or the superintendent’s designee;
(v) a representative of local labor organizations in the State;
(vi) a representative of business;
(vii) an individual between the ages of 16 and 25, inclusive, who is a participant or supervisor in a volunteer or service
program,;
(viii) a representative of local government;
(ix) the executive director of the Indiana Campus Compact
(x) a representative of the Corporation for National and Community Service as a non-voting, ex officio member;
(b) In addition, the Commission may include:
(i) members selected from among local educators;
(if) members selected from among experts in the delivery of educational, human, public safety, or environmental service
to communities and persons;
(iii) representative of Native American tribes;
(iv) members selected from among out-of-school youth or other youth at risk;
(v) representatives of entities that received assistance under the Domestic Volunteer Service Act of 1973 (42 U.S.C.
Section 4950 et seq.);
(vi) a youth advisory committee consisting of up to 25 non-voting members between the ages of 12-21. This committee
may assist the Commission in decisions regarding issues pertaining to young people.
4. The officers of the Commission, elected by the Commission, shall include:
(a) Chairperson: It shall be the responsibility of the Chairperson to preside at all meetings of the Commission; to appoint
committees, both standing and ad hoc as the Chairperson sees fit; and to authorize and execute the wishes of the
Commission.
(b) Vice-Chairperson: The Vice-Chairperson shall assist the Chairperson, and in the absence of the Chairperson, perform
those duties.
(c) Secretary: The Secretary shall be responsible for the minutes of the meetings of the Commission.
5. The Commission shall:
(a) develop and annually update a 3-year plan for community service programs in the State;
(b) select grantees under guidelines specified by the National Corporation;
(c) apply to the National Corporation for funding supporting objectives in the State Plan;
(d) coordinate Commission activities with those of any federally administered service program such as VISTA and Older
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American Volunteer Programs to ensure that the services are complimentary, not duplicated;

(e) set priorities for service and volunteerism; and

(f) provide all applicants services required by the National and Community Service Trust Act of 1993.
6. The Commission shall meet at least quarterly. A quorum shall consist of a simple majority of voting members.
7. The Governor shall appoint a full-time Executive Director who shall serve at the pleasure of the Governor. The Executive
Director shall report to the Governor’s Executive Assistant for Community Service. The Executive Director shall carry out
the duties of the Commission and shall also perform other duties relating to community service and volunteerism, as deemed
necessary by the Governor or by the Governor’s Executive Assistant for Community Service.
8. The Executive Director shall be empowered to employ and/or contract for services necessary to carry out the duties of the
Commission. The staff shall administer any pertinent policy and planning activities to assist the Commission in fulfilling its
objectives.
9. This order is effective as of September 13, 2003.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 15th day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-39
FOR: PARDON
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, LONNIE COFFING was convicted in the Kosciusko County Circuit Court on October 12, 1981, for the offense of Arson
and Illegally Taking a Deer. He received a sentence of 5 years all suspended and ordered to formal probation for one (1) year to pay
fine/costs of $1,384.00. He was also convicted in Kosciusko County Superior Court for the offense of Theft on June 30, 1983. He received
a 4-year sentence to the Department of Correction, 4-years suspended and placed on probation and ordered to pay all fines and costs. He
was also given 21 days in the Kosciusko County Jail. He was discharged from probation on July 23, 1986, with no problems noted; and

WHEREAS, the petitioner has been employed regularly, is a responsible and law-abiding citizen since his discharge from probation
on July 23, 1986, and has custody of his three children; and

WHEREAS, the petitioner requests a pardon as he states because of the felony conviction he is unable to obtain a license to go
hunting with his son, feels he has demonstrated his ability to fulfill his obligations as a law-abiding citizen and is a responsible
member of the community; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Joseph E. Kernan, Governor of the State of Indiana, by virtue of the power vested in me by the
Constitution and the laws of said State, hereby issue a pardon to LONNIE COFFING.

INTESTIMONY WHEREOF, | have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of October 2003.
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BY THE GOVERNOR: Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-40
FOR: PARDON
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, WILLIAM E. GOSS, was convicted in Lake County Criminal Court in 1957. He was convicted for the crime of 2nd
Degree Burglary for which he received two (2) years probation; and

WHEREAS, the petitioner has been a long time contributor to the Illinois Sheriff’s Association. He has worked the past 20 years
as a Special Deputy in Saline County, Harrisburg, Illinois. Petitioner and his wife contribute to their community through their
church; and

WHEREAS, the petitioner has several letters of support and recommendation to grant a pardon; and

WHEREAS, the petitioner is now retired, on disability pension and states his reason for a pardon request. “I don’t want to die and
be considered to be a convicted felon™; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW, THEREFORE, I, Joseph E. Kernan, Governor of the State of Indiana, by virtue of the power vested in me by the
Constitution and the laws of said State, hereby issue a pardon to WILLIAM E. GOSS.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of October 2003.

BY THE GOVERNOR: Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-41

FOR: PARDON
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TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, JASON LAWS, was convicted in Marshall County Superior Court | on August 4, 1989, for the offense of Conspiracy
to Deal in a Schedule 111 Controlled Substance. He received a sentence of 6 years with 2 years suspended, 2 years probation. The
sentence was later modified to time served and the petitioner was released from incarceration (about 5 months early) to complete
his 2 years probation; and

WHEREAS, the petitioner reports an extensive history of volunteering for charitable organizations and has become involved with
the Order of Malta which has included extensive traveling to a variety of countries on humanitarian missions to deliver medical relief
and has realized that his commitment to charitable organizations was a “lifelong calling”; and

WHEREAS, the petitioner has numerous letters of support from friends and associates; and

WHEREAS, the petitioner requests a pardon, as “it was my true belief that by becoming a doctor | could best serve humanity and
I want to follow in the footsteps of my father and other physicians like him. My past keeps me from pursuing opportunities that are
more challenging”; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, I, Joseph E. Kernan, Governor of the State of Indiana, by virtue of the power vested in me by the
Constitution and the laws of said State, hereby issue a pardon to JASON LAWS.

INTESTIMONY WHEREOF, | have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of October 2003.

BY THE GOVERNOR: Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-42
FOR: PARDON
TO ALL TO WHOM THESE PRESENTS MAY COME, GREETING:

WHEREAS, SANDI P. WARD, was convicted in the St. Joseph County Superior Court on July 13, 1994, for the offense of
Assisting a Criminal and was sentence to a 4 year sentence, 2 years probation on Count Il. The 4 year sentence was suspended,
received 2 years probation with home detention, 120 hours of community service and random drug testing and upon completion of
her GED was released from the balance of her probation; and

WHEREAS, the petitioner has shown an active interest in her community and church, considered to be a reliable, honest and sincere
individual by her friends and co-workers; and

WHEREAS, the petitioner has numerous letters of support from friends and co-workers; and

WHEREAS, the petitioner requests a pardon to enhance her career and complete her goals in nursing, to continue maintaining a
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stable life and live as a more productive citizen; and

WHEREAS, the Parole Board, after careful investigation and examination of all the facts in the case, recommend that this pardon
be granted.

NOW THEREFORE, |, Joseph E. Kernan, Governor of the State of Indiana, by virtue of the power vested in me by the
Constitution and the laws of said State, hereby issue a pardon to SANDI P. WARD.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the Great Seal
of the State of Indiana, at the Capitol, in the City of Indianapolis, this 22nd day of October 2003.

BY THE GOVERNOR: Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-44

FOR: APPROVAL AND IMPLEMENTATIONOF THESETTLEMENT BETWEEN THE STATE OF INDIANA AND THE
UNITY TEAM LOCAL 9212/UAW/AFT

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:
WHEREAS, constructive and cooperative relationships among state employees and management are in the public interest;

WHEREAS, Executive Order 03-35 reaffirmed Executive Order 90-6, which identified eleven (11) appropriate employee units,
provided for election of exclusive negotiating organizations, and permitted the organization elected to negotiate with the designated
representative of the Executive Branch;

WHEREAS, in 1990, employees who comprised Units 1, 2, 3, and 10 elected The Unity Team Local 9212/UAW/AFT as their
exclusive negotiating organization;

WHEREAS, the Public Employee Relations Board certified The Unity Team Local 9212/ UAW/AFT as the exclusive negotiating
representative for employees in Unit 1 on October 22, 1990, in Unit 2 on February 7, 1991, and in Units 3 and 10 on October 23, 1990; and

WHEREAS, the negotiating teams for the State and The Unity Team Local 9212/UAW/AFT have submitted for the approval of
the Governor a Settlement that has been ratified by the membership of The Unity Team Local 9212/UAW/AFT.

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as the Governor of the State of Indiana, do
hereby order that:
1. The Settlement with The Unity Team Local 9212/UAW/AFT is hereby approved and incorporated by reference herein.
2. The Settlement shall be implemented effective November 1, 2003, and shall be administered in accordance with the laws
of this State.
3. The Settlement does not supersede any existing or future Statute, Promulgated Rule or Executive Order; however, the
Settlement shall be administered and construed, by those State Officers and employees subject to the executive authority of
the Governor, as superseding any conflicting policies and work practices.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 28" day of October, 2003
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Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State

STATE OF INDIANA
EXECUTIVE DEPARTMENT
INDIANAPOLIS

EXECUTIVE ORDER: 03-45

FOR: APPROVAL AND IMPLEMENTATION OF THE SETTLEMENT BETWEEN THE STATE OF INDIANA AND
AFSCME COUNCIL 62

TO ALL TO WHOM THESE PRESENTS MAY COME, GREETINGS:
WHEREAS, constructive and cooperative relationships among state employees and management are in the public interest;

WHEREAS, Executive Order 03-35 reaffirmed Executive Order 90-6, which identified eleven (11) appropriate employee units,
provided for election of exclusive negotiating organizations, and permitted the organization elected to negotiate with the designated
representative of the Executive Branch;

WHEREAS, on October 16, 1990, employees who comprised Units 4, 5, 6, and 7 elected AFSCME Council 62 as their exclusive
negotiating organization;

WHEREAS, on October 22, 1990, the Public Employee Relations Board certified AFSCME Council 62 as the exclusive negotiating
representative for employees in Units 4, 5, 6, and 7; and

WHEREAS, the negotiating teams for the State and AFSCME Council 62 have submitted for the approval of the Governor a
Settlement that has been ratified by the membership of AFSCME Council 62.

NOW, THEREFORE, I, Joseph E. Kernan, by virtue of the authority vested in me as the Governor of the State of Indiana, do
hereby order that:
1. The Settlement with AFSCME Council 62 is hereby approved and incorporated by reference herein.
2. The Settlement shall be implemented effective November 1, 2003, and shall be administered in accordance with the laws
of this State.
3. The Settlement does not supersede any existing or future Statute, Promulgated Rule or Executive Order; however, the
Settlement shall be administered and construed, by those State Officers and employees subject to the executive authority of
the Governor, as superseding any conflicting policies and work practices.

IN TESTIMONY WHEREOF, I, Joseph E. Kernan, have hereunto set my hand and caused to be
affixed the Great Seal of the State of Indiana on this 28" day of October, 2003.

Joseph E. Kernan
Governor of Indiana

SEAL
ATTEST: Todd Rokita
Secretary of State
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Nonrule Policy Documents

DEPARTMENT OF STATE REVENUE

Departmental Notice #2
December 1, 2003

Prepayment of Sales Tax on Gasoline

This document is not a “statement” required to be published in the Indiana Register under IC 4-22-7-7. However, under IC 6-2.5-7-14,
the Department is required to publish the prepayment rate in the June and December issues of the Indiana Register. The purpose of this notice
is to inform each refiner, terminal operator, and qualified distributor known to the Department to be required to collect prepayments of sales
tax on gasoline of the “prepayment rate” effective for the next six-month period. A prepayment rate is calculated twice a year by the
Department and is effective for the period January 1 through June 30, or, July 1 through December 31, as appropriate.

The prepayment rate is defined by IC 6-2.5-7-1 as the product of:

1) the statewide average retail price per gallon of gasoline (excluding the Indiana gasoline tax, the federal gasoline tax, and

2) the state gross retail tax rate [6%]; multiplied by
3) ninety percent (90%); and then
4) rounded to the nearest one-tenth of one cent ($0.001)
The prepayment rate of sales tax on gasoline for the six — (6) month period beginning January 1, 2004, is six and five-tenths

cents ($.065) per gallon.

Using the most recent retail price of gasoline available (as required by IC 6-2.5-7-14(b)), the Department has determined the
statewide average retail price per gallon of gasoline to be one dollar and twenty and two tenths cents ($1.202). The most recent retail
price of gasoline available was based on data contained in the November 2003 Petroleum Marketing Monthly as published by the

Energy Information Agency.
The prepayment rates for periods beginning July 1, 1994 are set out below:

Period

July 1, 1994
January 1, 1995
July 1, 1995
January 1, 1996
July 1, 1996
January 1, 1997
July 1, 1997
January 1, 1998
July 1, 1998
January 1, 1999
July 1, 1999
January 1, 2000
July 1, 2000
January 1, 2001
July 1, 2001
January 1, 2002
July 1, 2002
January 1, 2003
July 1, 2003
January 1, 2004

Indiana Department of State Revenue

Kenneth L. Miller
Commissioner

to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to
to

December 31, 1994
June 30, 1995
December 31, 1995
June 30, 1996
December 31, 1996
June 30, 1997
December 31, 1997
June 30, 1998
December 31, 1998
June 30, 1999
December 31, 1999
June 30, 2000
December 31, 2000
June 30, 2001
December 31, 2001
June 30, 2002
December 31, 2002
June 30, 2003
December 31, 2003
June 30,2004

Rate Per Gallon
2.9 cents
3.7 cents
3.3 cents
3.3 cents
3.4 cents
4.0 cents
3.9 cents
4.0 cents
2.9 cents
3.0 cents
2.4 cents
3.6 cents
4.6 cents
4.9 cents
4.9 cents
4.9 cents
3.2 cents
5.3 cents
6.6 cents
6.5 cents

DEPARTMENT OF STATE REVENUE

IN REGARDS TO THE MATTER OF:

PAMELA R. TEDERS

DOCKET NO. 29-2002-0187
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PROPOSED ORDER
The Criminal Investigation Division of the Indiana Department of Revenue conducted an investigation of the Fraternal Order
of Eagles No. 3164 on August 3, 2001. As a result of the investigation, on March 5, 2002, the Petitioner was prohibited from having
any involvement with charity gaming in Indiana for a period of three (3) years. The Petitioner protested in a timely manner.
FINDINGS OF FACTS
1) Petitioner protested the Department’s proposed actions on March 23, 2002.
2) The Department acknowledged the Petitioner’s appeal in a letter dated April 9, 2002.
3) The Department contacted the Petitioner a second time regarding setting a hearing on May 10, 2002.
4) The Department sent Petitioner a letter dated May 21, 2003 regarding the legislative changes that directly affected the
procedures governing the administrative hearing.
5) The Department contacted the Petitioner a second time regarding setting a hearing on July 15, 2003.
6) Pursuant to IC 4-21.5-3-1 notice was given to the Petitioner on July 15, 2003 regarding a possible dismissal of her appeal.
7) Petitioner has repeatedly failed to respond to the Department’s correspondence.
STATEMENT OF LAW
1) IC 4-21.5-3-24 states, “(a) At any stage of a proceeding, if a party fails to:

(1) file a responsive pleading required by statute or rule;

(2) attend or participate in a prehearing conference, hearing, or other stage of the proceeding; or

(3) take action on a matter for a period of sixty (60) days, if the party is responsible for taking the action;
the administrative law judge may serve upon all parties written notice of a proposed default or dismissal order, including a
statement of the grounds.

(b) Within seven (7) days after service of a proposed default or dismissal order, the party against whom it was issued may
file a written motion requesting that the proposed default order not be imposed and stating the grounds relied upon. During
the time within which a party may file a written motion under this subsection, the administrative law judge may adjourn the
proceedings or conduct them without the participation of the party against whom a proposed default order was issued, having
due regard for the interest of justice and the orderly and prompt conduct of the proceedings.

(c) If the party has failed to file a written motion under subsection (b), the administrative law judge shall issue the default
or dismissal order. If the party has filed a written motion under subsection (b), the administrative law judge may either enter
the order or refuse to enter the order.

(d) Afterissuing adefault order, the administrative law judge shall conduct any further proceedings necessary to complete
the proceeding without the participation of the party in default and shall determine all issues in the adjudication, including
those affecting the defaulting party. The administrative law judge may conduct proceedings in accordance with section 23 of
this chapter to resolve any issue of fact.

CONCLUSIONS OF LAW
1) IC 4-21.5-3-24 states, “(a) At any stage of a proceeding, if a party fails to: (1) file a responsive pleading required by statute
or rule; (2) attend or participate in a prehearing conference, hearing, or other stage of the proceeding; or (3) take action on a
matter for a period of sixty (60) days, if the party is responsible for taking the action; the administrative law judge may serve
upon all parties written notice of a proposed default or dismissal order, including a statement of the grounds.
2) The Petitioner’s failure to respond to the Department’s numerous letters is grounds for a proposed dismissal order pursuant
to IC 4-21.5-3-24.
PROPOSED ORDER
The Administrative Law Judge orders the following:
Petitioner’s appeal is dismissed without prejudice.
1) Administrative review of this proposed decision may be obtained by filing, with the Commissioner of the Indiana
Department of State Revenue, a written document identifying the basis for each objection within fifteen (15) days after service
of this proposed decision. IC 4-21.5-3-29(d).
2) Judicial review of a final order may be sought under 1C 4-21.5-5.
THIS PROPOSED ORDER SHALL BECOME THE FINAL ORDER OF THE INDIANA DEPARTMENT OF STATE
REVENUE UNLESS OBJECTIONS ARE FILED WITHIN FIFTEEN (15) DAYS FROM THE DATE THE ORDER IS
SERVED ON THE PETITIONER.
Dated:

Bruce R. Kolb / Administrative Law Judge
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DEPARTMENT OF STATE REVENUE
IN REGARDS TO THE MATTER OF:
NATIONAL KIDNEY FOUNDATION OF INDIANA, INC.
D/B/A NATIONAL KIDNEY FOUNDATION OF INDIANA, INC.,
NORTHWEST CHAPTER
DOCKET NO. 29-2002-0544

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND DEPARTMENTAL ORDER

This matter is before the Indiana Department of State Revenue, 100 N. Senate Avenue, Room N248, Indianapolis, Indiana
46204. Bruce R. Kolb, Administrative Law Judge, is acting on behalf of and under the authority of the Commissioner of the Indiana
Department of State Revenue.

In lieu of an administrative hearing the Petitioner’s counsel requested in a letter dated April 25, 2003 that a decision be
rendered based upon the information contained in the Department’s files and also contained in a letter of protest dated October 31,
2002. Pursuant to IC 4-21.5 et seq. Petitioner’ correspondence shall be treated as a motion for summary judgment (1C 4-21.5-3-23).
On May 29, 2003 the Department was given ten (10) days in which to make known its intention to file documents in opposition to
the motion. An additional twenty (20) days was granted for any additional filings. The Department responded on June 12, 2003 and
stated that it would file its response within 20 days. The Department failed to file any response within the allotted time.

Petitioner, National Kidney Foundation of Indiana, Inc., was represented by Timothy J. Bender of Bingham McHale, 2700
West Tower, 10 West Market Street, Indianapolis, Indiana 46204-4900. Steve Carpenter appeared on behalf of the Indiana
Department of State Revenue.

The Department maintains a record of the proceedings. Being duly advised and having considered the entire record, the
Administrative Law Judge makes the following Findings of Fact, Conclusions of Law and Departmental Order.

REASON FOR HEARING

On April 2, 2003 the Petitioner was notified of additional charity gaming license fees due and owing for the periods ending

June 30, 1997 and June 30, 1998. The Petitioner protested in a timely manner.
FINDINGS OF FACT

1) The Petitioner’s audit conducted by the Indiana Department of Revenue was completed on November 5, 2001.

2) The audit covered income, sales and use tax. No changes were made to the sales and use tax audit.

3) Charity gaming license fee liabilities for 1997 were created on March 21, 2002 and were subsequently cancelled on March

25, 2002. The Petitioner was then billed again on September 11, 2002.

4) Charity gaming license fee liabilities for 1998 were created on September 6, 2002 and were billed on September 11, 2002.

5) Petitioner’s letter to Ms. Catherine McGuckin, CPA, Field Auditor for the Indiana Department of Revenue, dated September

14, 2001, states:

I received a copy of your September 11, 2001, letter to Mary Kay Hensley. We are very pleased, and appreciate, that the
Department of Revenue has decided not to pursue unrelated business income tax and sales/use tax assessments against
National Kidney Foundation of Indiana, Inc. d/b/a National Kidney Foundation of Indiana, Northwest Chapter (the
‘Corporation’).

Your September 11, 2001, letter, also proposes additional license fees based on asserted underreported gross receipts,
for the 1996-1997, 1997-1998, and 1998-1999 fiscal years. In addition, your September 11, 2001, letter leaves open the
possibility of further penalties.

Because the additional asserted license fees are based upon gross receipts, and because the Corporation timely filed its
financial reporting forms, | believe that the statute of limitations should bar any additional license fees from being
assessed from the 1996-1997 and the 1997-1998 fiscal years....

6) The Indiana Department of Revenue issued a proposed assessment (AR-80) on September 10, 2002. The Department’s

billing stated, “A review of your Indiana Bingo tax return(s) for the period ending...has determined that you may owe...”

7) The explanation on the reverse side of the billing states:

IC 4-32-11-3 PROVIDES ‘LICENSE FEE CHARGED TO A QUALIFIED ORGANIZATION THAT RENEWS THE
LICENSE MUST BEBASED ON THE TOTAL GROSS REVENUE OF THE QUALIFIED ORGANIZATION FROM
ALLOWABLE EVENTS AND RELATED ACTIVITIES”. AN AUDIT OF YOUR ORGANIZATION RECORDS
INDICATES THAT YOU OWE ADDITIONAL LICENSE FEES.

8) The Department issued the proposed assessments for additional charity gaming license fees and termed the additional money

owed as “Original Tax.(Bingo).”

9) The Department cancelled the assessment of the non-existent Bingo Tax on April 2, 2003.

10) The Indiana Department of Revenue Compliance Division notified Petitioner in a letter dated April 2, 2003 of additional

charity gaming license fees due and owing for the periods ending June 30, 1997 and June 30, 1998.
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11) Petitioner possessed Indiana charity gaming licenses for the periods June 1, 1996; June 1, 1997; and June 1, 1998.
12) Petitioner’s accounting periods are May 1, 1996 to April 30, 1997; May 1, 1997 to April 30, 1998; and May 1, 1998 to
April 30, 1999.
13) Petitioner’s letter dated October 31, 2002, states that they timely filed CG-8s for the periods ending May 1, 1996 to April
30, 1997; May 1, 1997 to April 30, 1998; and May 1, 1998 to April 30, 1999.
14) In lieu of an administrative hearing the Petitioner’s counsel requested in a letter dated April 25, 2003 that a decision be
rendered based upon the information contained in the Department’s files and also contained in a letter of protest dated October
31, 2002.
15) Pursuant to IC 4-21.5 et seq. Petitioner’ correspondence shall be treated as a motion for summary judgment (IC 4-21.5-3-23).
16) On May 29, 2003 the Department was given ten (10) days in which to make known its intention to file documents in
opposition to the motion.
17) An additional twenty (20) days was granted for any additional filings.
18) The Department responded on June 12, 2003 and stated that it would file its response within 20 days. The Department
failed to file any response within the allotted time.
STATEMENT OF LAW
1) The Department’s administrative hearings are conducted pursuant to 1C § 4-21.5 et seq. (See, House Enrolled Act No.
1556).
2) IC 4-21.5-3-23 states, “(a) A party may, at any time after a matter is assigned to an administrative law judge, move for a
summary judgment in the party’s favor as to all or any part of the issues in a proceeding. The motion must be supported with
affidavits or other evidence permitted under this section and set forth specific facts showing that there is not a genuine issue
in dispute...”
3) Form CG-8 (Indiana Annual Bingo and/or Pull Tab License Financial Report). This report must be filed with the Indiana
Department of Revenue by the 10th day of the month in which the organization’s charity gaming license expires. The report
is required to show all financial and accounting activity related to the organization’s annual gaming license.
4) The CG-8 states, “The accounting period is a 12-month period; the year-end will always occur one month prior to the end
of the gaming period. For example, if your license expires 5/31/98. then your accounting period will be from 5/1/97 to 4/30/98.
This financial statement will reflect your organization’s accounting period and not the licensing period.”
5) IC 4-32-11-3 provides, “The license fee that is charged to a qualified organization that renews the license must be based
on the total gross revenue of the qualified organization from allowable events and related activities in the preceding year...”
CONCLUSIONS OF LAW
1) Petitioner timely filed its CG-8s for the periods ending May 1, 1996 to April 30, 1997; May 1, 1997 to April 30, 1998; and
May 1, 1998 to April 30, 1999.
2) The Department’s form CG-8 states, “The accounting period is a 12-month period; the year-end will always occur one month
prior to the end of the gaming period. For example, if your license expires 5/31/98. then your accounting period will be from
5/1/97 to 4/30/98.This financial statement will reflect your organization’s accounting period and not the licensing period.”
3) The Petitioner has provided sufficient documentation in support of its motion for summary judgment.
DEPARTMENTAL ORDER
Following due consideration of the entire record, the Administrative Law Judge orders the following:
Petitioner’s motion for summary judgment is affirmed.
1) Administrative review of this proposed decision may be obtained by filing, with the Commissioner of the Indiana
Department of State Revenue, a written document identifying the basis for each objection within fifteen (15) days after service
of this proposed decision. I1C 4-21.5-3-29(d).
2) Judicial review of a final order may be sought under I1C 4-21.5-5.
THIS DEPARTMENTAL ORDER SHALL BECOME THE FINAL ORDER OF THE INDIANA DEPARTMENT OF
STATE REVENUE UNLESS OBJECTIONS ARE FILED WITHIN FIFTEEN (15) DAYS FROM THE DATE THE
ORDER IS SERVED ON THE PETITIONER.
Dated:

Bruce R. Kolb / Administrative Law Judge

DEPARTMENT OF STATE REVENUE
IN REGARDS TO THE MATTER OF:
MS. RAQUEL MEADE
DOCKET NO. 29-2003-0136
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FINDINGS OF FACT, CONCLUSIONS OF
LAW AND PROPOSED ORDER
An administrative hearing was held on Thursday, May 22, 2003 in the office of the Indiana Department of State Revenue, 100
N. Senate Avenue, Room N248, Indianapolis, Indiana 46204 before Bruce R. Kolb, Administrative Law Judge acting on behalf of
and under the authority of the Commissioner of the Indiana Department of State Revenue.
Petitioner, Raquel Meade, appeared Pro Se. Steve Carpenter appeared on behalf of the Indiana Department of State Revenue.
A hearing was conducted pursuant to 1C 4-32-8-5, evidence was submitted, and testimony given. The Department maintains
a record of the proceedings. Being duly advised and having considered the entire record, the Administrative Law Judge makes the
following Findings of Fact, Conclusions of Law and Proposed Order.
REASON FOR HEARING
On March 6, 2003, the Petitioner was assessed civil penalties in the amount of one thousand dollars ($1,000) and is prohibited
from associating with charity gaming activities in the State of Indiana for a period of ten (10) years. The Petitioner protested in a
timely manner. A hearing was conducted pursuant to IC § 4-32-8-5.
SUMMARY OF FACTS
1) The Indiana Department of Revenue Criminal Investigation Division initiated an investigation of the Brooklyn Volunteer
Fire Department (BVFD).
2) On March 6, 2003, the Petitioner was assessed civil penalties in the amount of one thousand dollars ($1,000) for being an
operator or worker at the BVFD’s charity gaming event without being a member of the BVFD and also prohibited from
associating with charity gaming activities in the State of Indiana for a period of ten (10) years.
FINDINGS OF FACTS
1) The Indiana Department of Revenue Criminal Investigation Division initiated an investigation of the Brooklyn Volunteer
Fire Department (BVFD). (Record at 6).
2) According to the Department’s witness, Criminal Investigation Division report regarding the Brooklyn Volunteer Fire
Department (BVFD) found that the organization had, “contracted with ...Raquel Meade to conduct bingo July 1, 2000 to June
30, 2001.” (Department’s Exhibit C).
3) According to the Department’s letter dated March 6, 2003, the Criminal Investigation Division (CID) found, “Frances and
Raquel Meade approached the BVFD and indicated that she and Raquel could help them raise funds to run the fire department
by sponsoring bingo. The bingo games would be the responsibility of the [sic] Frances and Raquel and the BVFD would
receive the money from the bingo games while the income from the pull tabs would go to Frances and Raquel for operating
the charity gaming event. All responsibility of obtaining the gaming license, ordering the gaming supplies, accounting for the
income, obtaining the start up money for the bingo events and payment of all expenses along with finding a bingo hall would
be done by Frances and Raquel Meade.” (Department’s Exhibit C).
4) The Department then notified Petitioner by letter that she was prohibited from associating with charity gaming activities
in the State of Indiana for a period of ten (10) years and assessed one thousand dollars ($1,000) for, “being an operator or
worker at the BVFD’s bingo event without being a member of the BVFD.” (Department’s Exhibit C).
5) Petitioner was not a member of the BVFD. (Record at 8).
6) Petitioner entered into a negotiated plea agreement with the State of Indiana on May 3, 2002. (Department’s Exhibit E).
7) The Petitioner having entered into a negotiated plea agreement with the State of Indiana, plead guilty to the charge of
entering into a contract or agreement in violation of IC 4-32-9-15 which is a Class D Felony. (Department’s Exhibit E).
STATEMENT OF LAW
1) Pursuant to 45 IAC 18-8-4, the burden of proving that the Department’s findings are incorrect rests with the individual or
organization against which the department’s findings are made. The department’s investigation establishes a prima facie
presumption of the validity of the department’s findings.
2) The Department’s administrative hearings are conducted pursuant to IC § 4-21.5 et seq. (See, House Enrolled Act No.
1556).
3) “[B]ecause Pendelton’s interest in his insurance license was a property interest, and not a liberty interest. Rather, a
preponderance of the evidence would have been sufficient.” Pendelton v. McCarty, 747 N.E. 2d 56, 65 (Ind. App. 2001).
4) “Itis reasonable...to adopt a preponderance of the evidence standard where it can be demonstrated that a protected property
interest exists.” Burke v. City of Anderson, 612 N.E.2d 559, 565 (Ind.App. 1993).
5) IC 4-32-9-23 provides, “An operator or a worker may not be a person who has been convicted of or entered a plea of nolo
contendere to a felony committed in the preceding ten (10) years, regardless of the adjudication, unless the department
determines that: (1) the person has been pardoned or the person’s civil rights have been restored; or (2) subsequent to the
conviction or entry of the plea the person has engaged in the kind of good citizenship that would reflect well upon the integrity
of the qualified organization and the department.”
6) IC 4-32-9-27 states, “An operator or a worker may not directly of indirectly participate, other than in a capacity as operator
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or worker, in an allowable event...”
7) 1C 4-32-9-28 states, “An operator must be a member in good standing of the qualified organization that is conducting an
allowable event for at least one (1) year at the time of the allowable event.”
8) According to IC 4-32-9-29, “A worker must be a member in good standing of a qualified organization that is conducting
an allowable event for at least thirty (30) days at the time of the allowable event.”
9) IC 4-32-12-2 states, “The department may impose upon a qualified organization or an individual the following civil
penalties:(1) Not more than one thousand dollars ($1,000) for the first violation.(2) Not more than two thousand five hundred
dollars ($2,500) for the second violation.(3) Not more than five thousand dollars ($5,000) for each additional violation.”
(Emphasis added).
10) IC 4-32-12-1(a) provides in pertinent part, “The Department may suspend... an individual ...for any of the following: (1)
Violation of a provision of this article or of a rule of the department...”
11) IC 4-32-12-3 states, In addition to the penalties described in section 2 of this chapter, the department may do all or any
of the following:
(1) Suspend or revoke the license.
(2) Lengthen a period of suspension of the license.
(3) Prohibit an operator or an individual who has been found to be in violation of this article from associating with charity
gaming conducted by a qualified organization.
(4) Impose an additional civil penalty of not more than one hundred dollars ($100) for each day the civil penalty goes
unpaid.
CONCLUSIONS OF LAW
1) On March 6, 2003, the Petitioner was assessed civil penalties in the amount of one thousand dollars ($1,000) and was
prohibited from associating with charity gaming activities in the State of Indiana for a period of ten (10) years.
2) The Petitioner violated IC 4-32-9-15 which is a Class D Felony.
PROPOSED ORDER
Following due consideration of the entire record, the Administrative Law Judge orders the following:
The Petitioner’s appeal is denied.
1) Administrative review of this proposed decision may be obtained by filing, with the Commissioner of the Indiana
Department of State Revenue, a written document identifying the basis for each objection within fifteen (15) days after service
of this proposed decision. IC 4-21.5-3-29(d).
2) Judicial review of a final order may be sought under I1C 4-21.5-5.
THIS PROPOSED ORDER SHALL BECOME THE FINAL ORDER OF THE INDIANA DEPARTMENT OF STATE
REVENUE UNLESS OBJECTIONS ARE FILED WITHIN FIFTEEN (15) DAYS FROM THE DATE THE ORDER IS
SERVED ON THE PETITIONER.
Dated:

Bruce R. Kolb / Administrative Law Judge

DEPARTMENT OF STATE REVENUE
IN REGARDS TO THE MATTER OF:
CRISIS CENTER INCORPORATED
DOCKET NO. 29-2003-0159

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND PROPOSED ORDER

An administrative hearing was held on Tuesday, July 22, 2003 in the office of the Indiana Department of State Revenue, 100
N. Senate Avenue, Room N248, Indianapolis, Indiana 46204 before Bruce R. Kolb, Administrative Law Judge acting on behalf of
and under the authority of the Commissioner of the Indiana Department of State Revenue.

Petitioner, Crisis Center, Inc., was represented by Katrina M. Clingerman, Ice Miller, One American Square, Box 82001,
Indianapolis, IN 46282-0002. Steve Carpenter appeared on behalf of the Indiana Department of State Revenue.

A hearing was conducted pursuant to IC 4-32-8-5, evidence was submitted, and testimony given. The Department maintains
a record of the proceedings. Being duly advised and having considered the entire record, the Administrative Law Judge makes the
following Findings of Fact, Conclusions of Law and Proposed Order.

REASON FOR HEARING

On April 2, 2003, the Petitioner was assessed additional charity gaming license fees in the amount of $13,250. The Petitioner

protested in a timely manner. A hearing was conducted pursuant to IC 4-32-8-5.
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SUMMARY OF FACTS
1) The Petitioner is an Indiana nonprofit corporation and conducts licensed charitable gaming events pursuant to 1C 4-32.
2) The Petitioner is required to pay charitable gaming fees pursuant to 1C 4-32-11.
3) Such fees are calculated and paid based upon Petitioner’s total gross revenues from allowable events and related activities
during the preceding year.
4) The Indiana Department of Revenue initiated an audit investigation of the Petitioner.
5) On April 2, 2003, the Petitioner was assessed additional charity gaming license fees in the amount of $13,250.

FINDINGS OF FACTS
1) On April 2, 2003, the Petitioner was assessed additional charity gaming license fees in the amount of $13, 250.
2) Petitioner’s records as reviewed by the Indiana Department of Revenue showed that they had gross income of $2,424,279
for the year ending 1999, and reported only $1,951,240 to the Department. (Record at 13).
3) Petitioner’s records as reviewed by the Indiana Department of Revenue showed that they had gross income of $2,325,817
for the year ending 2000, and reported only $1,845,453 to the Department. (Record at 13).
4) Petitioner’s records as reviewed by the Indiana Department of Revenue showed that they had gross income of $2,038,108
for the year ending 2001, and reported only $1,542,533 to the Department. (Record at 14).
5) Petitioner’s additional charity gaming license fees owed as a result of underreported gaming fees amounted to $13,250.
6) The Petitioner’s witness stated under oath that they did not have any evidence supporting its argument from the years in
question. (Record at 25).
7) Petitioner stated that he shipped the games with serial number errors back to the wholesaler, and that he, “had no reason
to document.” (Record at 25).
8) Department’s counsel upon cross-examination asked, “But yet you didn’t record the errors on the documents you gave to
the auditors. Correct?” Petitioner’s witness responded, “Correct.” (Record at 28).
9) Petitioner’s counsel then went on to state regarding their exhibits, “We would submit that these are submitted as examples.
We would not assert that they do come from the audit period. But the Petitioner had no reason to keep examples of this sort
from the audit period until the audit had been completed and these issues were raised.” (Record at 33).
10) Petitioner’s witness was asked by the Administrative Law Judge, “Do you keep track of the serial numbers of the boxes
you send back and the replacement boxes that you receive?” The witness responded, “I will beginning after this is concluded
because I see where it’s necessary, but, no, I have not.” (Record at 36).

STATEMENT OF LAW
1) Pursuant to 45 IAC 18-8-4, the burden of proving that the Department’s findings are incorrect rests with the individual or
organization against which the department’s findings are made. The department’s investigation establishes a prima facie
presumption of the validity of the department’s findings.
2) The Department’s administrative hearings are conducted pursuant to IC § 4-21.5 et seq. (See, House Enrolled Act No.
1556).
3) “[B]ecause Pendelton’s interest in his insurance license was a property interest, and not a liberty interest. Rather, a
preponderance of the evidence would have been sufficient.” Pendelton v. McCarty, 747 N.E. 2d 56, 65 (Ind. App. 2001).
4) “Itis reasonable...to adopt a preponderance of the evidence standard where it can be demonstrated that a protected property
interest exists.” Burke v. City of Anderson, 612 N.E.2d 559, 565 (Ind.App. 1993).
5) IC 4-32-11-1 states, “The department shall charge a license fee to an applicant under this article.”
6) 1C 4-21-11-3 provides, “The license fee that is charged to a qualified organization that renews the license must be based
on the total gross revenue of the qualified organization from allowable events and related activities in the preceding year or,
if the qualified organization held a license under IC 4-32-9-6 through 1C 4-32-9-10, the fee must be based on the total gross
revenue of the qualified organization from the preceding event and related activities...”
7) 1C 4-32-9-17 provides in pertinent part, “A qualified organization shall maintain accurate records of all financial aspects
of an allowable event under this article. A qualified organization shall make accurate reports of all financial aspects of an
allowable event to the department within the time established by the department.”

CONCLUSIONS OF LAW

1) On April 2, 2003, based upon an Indiana Department of Revenue audit investigation, the Petitioner was assessed additional
charity gaming license fees in the amount of $13,250 for the years 1999, 2000, and 2001.
2) Petitioner, a qualified organization, failed to maintain accurate records of all its financial aspects surrounding the sale of
pulltabs for the audit years in question under IC 4-32.
3) Petitioner, a qualified organization, also failed to not only make but keep accurate reports of all financial aspects regarding
the sale of its pulltabs for the audit years in question under I1C 4-32.
4) Petitioner failed to provide records in support of its appeal for the audit years in question.
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PROPOSED ORDER

Following due consideration of the entire record, the Administrative Law Judge orders the following:

Petitioner’s appeal is denied.

1) Administrative review of this proposed decision may be obtained by filing, with the Commissioner of the Indiana

Department of State Revenue, a written document identifying the basis for each objection within fifteen (15) days after service

of this proposed decision. IC 4-21.5-3-29(d).

2) Judicial review of a final order may be sought under I1C 4-21.5-5.
THIS PROPOSED ORDER SHALL BECOME THE FINAL ORDER OF THE INDIANA DEPARTMENT OF STATE
REVENUE UNLESS OBJECTIONS ARE FILED WITHIN FIFTEEN (15) DAYS FROM THE DATE THE ORDER IS
SERVED ON THE PETITIONER.
Dated:

Bruce R. Kolb / Administrative Law Judge

DEPARTMENT OF STATE REVENUE
IN REGARDS TO THE MATTER OF:
MS. FRANCES MEADE
DOCKET NO. 29-2003-0202

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND PROPOSED ORDER

An administrative hearing was held on Thursday, May 22, 2003 in the office of the Indiana Department of State Revenue, 100
N. Senate Avenue, Room N248, Indianapolis, Indiana 46204 before Bruce R. Kolb, Administrative Law Judge acting on behalf of
and under the authority of the Commissioner of the Indiana Department of State Revenue.

Petitioner, Frances Meade, appeared Pro Se. Steve Carpenter appeared on behalf of the Indiana Department of State Revenue.

A hearing was conducted pursuant to IC 4-32-8-5, evidence was submitted, and testimony given. The Department maintains
a record of the proceedings. Being duly advised and having considered the entire record, the Administrative Law Judge makes the
following Findings of Fact, Conclusions of Law and Proposed Order.

REASON FOR HEARING

On March 6, 2003, the Petitioner was assessed civil penalties in the amount of one thousand dollars ($1,000) and is prohibited
from associating with charity gaming activities in the State of Indiana for a period of ten (10) years. The Petitioner protested in a
timely manner. A hearing was conducted pursuant to IC § 4-32-8-5.

SUMMARY OF FACTS

1) The Indiana Department of Revenue Criminal Investigation Division initiated an investigation of the Brooklyn Volunteer

Fire Department (BVFD).

2) On March 6, 2003, the Petitioner was assessed civil penalties in the amount of one thousand dollars ($1,000) for being an

operator or worker at the BVFD’s charity gaming event without being a member of the BVFD and also prohibited from

associating with charity gaming activities in the State of Indiana for a period of ten (10) years.

FINDINGS OF FACTS

1) The Indiana Department of Revenue Criminal Investigation Division initiated an investigation of the Brooklyn VVolunteer

Fire Department (BVFD). (Record at 6).

2) According to the Department’s witness, Criminal Investigation Division report regarding the Brooklyn Volunteer Fire

Department (BVVFD) found that the organization had, “contracted with ...Frances Meade to conduct bingo July 1, 2000 to June

30, 2001.” (Department’s Exhibit C).

3) According to the Department’s letter dated March 6, 2003, the Criminal Investigation Division (CID) found, “Frances and

Raquel Meade approached the BVFD and indicated that she and Raquel could help them raise funds to run the fire department

by sponsoring bingo. The bingo games would be the responsibility of the [sic] Frances and Raquel and the BVFD would

receive the money from the bingo games while the income from the pull tabs would go to Frances and Raquel for operating

the charity gaming event. All responsibility of obtaining the gaming license, ordering the gaming supplies, accounting for the

income, obtaining the start up money for the bingo events and payment of all expenses along with finding a bingo hall would

be done by Frances and Raquel Meade.” (Department’s Exhibit C).

4) The Department then notified Petitioner by letter that she was prohibited from associating with charity gaming activities

in the State of Indiana for a period of ten (10) years and assessed one thousand dollars ($1,000) for, “being an operator or

worker at the BVFD’s bingo event without being a member of the BVFD.” (Department’s Exhibit C).

5) Petitioner was not a member of the BVFD. (Record at 8).
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6) Petitioner was listed as an authorized operator on the BVFD annual bingo license for the period of July 1, 200 to June 30,
2001. (Department’s Exhibit A).
7) Petitioner entered into a negotiated plea agreement with the State of Indiana on May 3, 2002. (Department’s Exhibit E).
8) The Petitioner having entered into a negotiated plea agreement with the State of Indiana, plead guilty to the charge of entering into
a contract or agreement in violation of IC 4-32-9-15 with a penalty as a Class A Misdemeanor. (Department’s Exhibit F).
STATEMENT OF LAW
1) Pursuant to 45 IAC 18-8-4, the burden of proving that the Department’s findings are incorrect rests with the individual or
organization against which the department’s findings are made. The department’s investigation establishes a prima facie
presumption of the validity of the department’s findings.
2) The Department’s administrative hearings are conducted pursuant to IC § 4-21.5 et seq. (See, House Enrolled Act No. 1556).
3) “[B]ecause Pendelton’s interest in his insurance license was a property interest, and not a liberty interest. Rather, a
preponderance of the evidence would have been sufficient.” Pendelton v. McCarty, 747 N.E. 2d 56, 65 (Ind. App. 2001).
4) “Itis reasonable...to adopt a preponderance of the evidence standard where it can be demonstrated that a protected property
interest exists.” Burke v. City of Anderson, 612 N.E.2d 559, 565 (Ind.App. 1993).
5) IC 4-32-9-23 provides, “An operator or a worker may not be a person who has been convicted of or entered a plea of nolo
contendere to a felony committed in the preceding ten (10) years, regardless of the adjudication, unless the department
determines that: (1) the person has been pardoned or the person’s civil rights have been restored; or (2) subsequent to the
conviction or entry of the plea the person has engaged in the kind of good citizenship that would reflect well upon the integrity
of the qualified organization and the department.”
6) IC 4-32-9-27 states, “An operator or a worker may not directly of indirectly participate, other than in a capacity as operator
or worker, in an allowable event...”
7) 1C 4-32-9-28 states, “An operator must be a member in good standing of the qualified organization that is conducting an
allowable event for at least one (1) year at the time of the allowable event.”
8) According to IC 4-32-9-29, “A worker must be a member in good standing of a qualified organization that is conducting
an allowable event for at least thirty (30) days at the time of the allowable event.”
9) IC 4-32-12-2 states, “The department may impose upon a qualified organization or an individual the following civil penalties:(1)
Not more than one thousand dollars ($1,000) for the first violation.(2) Not more than two thousand five hundred dollars ($2,500) for
the second violation.(3) Not more than five thousand dollars ($5,000) for each additional violation.” (Emphasis added).
10) IC 4-32-12-1(a) provides in pertinent part, “The Department may suspend... an individual ...for any of the following: (1)
Violation of a provision of this article or of a rule of the department...”
11) IC 4-32-12-3 states, In addition to the penalties described in section 2 of this chapter, the department may do all or any
of the following:
(1) Suspend or revoke the license.
(2) Lengthen a period of suspension of the license.
(3) Prohibit an operator or an individual who has been found to be in violation of this article from associating with charity
gaming conducted by a qualified organization.
(4) Impose an additional civil penalty of not more than one hundred dollars ($100) for each day the civil penalty goes unpaid.
CONCLUSIONS OF LAW
1) On March 6, 2003, the Petitioner was assessed civil penalties in the amount of one thousand dollars ($1,000) and was
prohibited from associating with charity gaming activities in the State of Indiana for a period of ten (10) years.
2) The Petitioner violated IC 4-32-9-15 which is a Class D Felony.
PROPOSED ORDER
Following due consideration of the entire record, the Administrative Law Judge orders the following:
The Petitioner’s appeal is denied.
1) Administrative review of this proposed decision may be obtained by filing, with the Commissioner of the Indiana
Department of State Revenue, a written document identifying the basis for each objection within fifteen (15) days after service
of this proposed decision. IC 4-21.5-3-29(d).
2) Judicial review of a final order may be sought under I1C 4-21.5-5.
THIS PROPOSED ORDER SHALL BECOME THE FINAL ORDER OF THE INDIANA DEPARTMENT OF STATE
REVENUE UNLESS OBJECTIONS ARE FILED WITHIN FIFTEEN (15) DAYS FROM THE DATE THE ORDER IS
SERVED ON THE PETITIONER.
Dated:

Bruce R. Kolb / Administrative Law Judge
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DEPARTMENT OF STATE REVENUE
03970345.LOF
LETTER OF FINDINGS: 97-0345
State Withholding Tax
For the Tax Years 1993 and 1995
NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of
publication. It shall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana
Register. The publication of the document will provide the general public with information about the Department’s official position
concerning a specific issue.
ISSUE
I. Withholding Tax Assessments Made Against Taxpayer as Responsible Officer.
Authority: IC 6-3-4-8; IC 6-3-4-8(f); IC 6-3-4-8(g); IC 6-8.1-5-1(a); IC 6-8.1-5-1(b); IC 6-8.1-5-1(c); Indiana Dept. of Revenue
v. Safayan, 654 N.E.2d 270 (Ind. 1995).

Taxpayer challenges the decision by the Department of Revenue (Department) assigning him personal responsibility for the
unpaid withholding taxes incurred by bankrupt corporation for which taxpayer served as a corporate officer and in which taxpayer
was a shareholder.

STATEMENT OF FACTS

The Department determined that a bankrupt corporation had failed to forward to the state an amount of employee withholding
taxes during 1993 and during 1995. Lacking more specific information necessary to determine the exact amount of withholding taxes
due, the Department arrived at an assessment of taxes based on the “best information available.”

In addition to notifying the bankrupt corporation, the Department determined that taxpayer — as a “responsible officer” and
shareholder of the bankrupt corporation — was individually responsible for the unpaid taxes.

In a letter dated May 4, 1997, and received by the Department on May 7, 1997, taxpayer forwarded a letter stating that the
primary lien holder had seized all of the bankrupt corporation’s assets including all “valid receivables.” According to taxpayer, “It
is estimated that the receivables has sufficient funds to cover the IRS and [Department].”

In addition, taxpayer forwarded reconstructed financial records which purported to establish that the specific amount of
withholding taxes assessed by the Department was excessive. According to taxpayer, it was necessary to reconstruct the 1993 and
1995 payroll records because, “The original Officer Records were impounded by the Primary Lender.” Taxpayer stated that, based
on the reconstructed records, “there is quite a difference in what appears to be an estimate by the State of Indiana and the Actual
payroll that was paid out.”

Taxpayer was notified on January 10, 2001, that he was entitled to explain the basis for his protest at an administrative hearing.
The Department received taxpayer’s response on October 23, 2001, in which he stated it would be impossible to take part in the
administrative process until after July 2002. The Department responded on October 24, 2001 encouraging the taxpayer to further
explain the basis for his protest by any means available. The Department offered the opportunity for taxpayer to provide the
information either in writing or by telephone. Taxpayer failed to respond.

The Department sent a letter to taxpayer dated September 2, 2003. Taxpayer was again invited to explain the basis for his
protest. Again, taxpayer failed to respond. This Letter of Findings is based upon taxpayer’s initial 1997 letter and on the information
accumulated within the protest file.

DISCUSSION
I. Withholding Tax Assessments Made Against Taxpayer as Responsible Officer.

IC 6-3-4-8 imposes upon employers the responsibility for withholding state income taxes and remitting those taxes to the state.
Under IC 6-3-4-8(f), the taxes which have been withheld belong to the State of Indiana. The employer is charged with the duty of
“hold[ing] the [taxes] in trust for the state of Indiana and for payment thereof to the department in the manner and at the times
provided.”

The bankrupt corporation was responsible for withholding its employees’ income taxes and forwarding those amounts to the
state of Indiana. From the language contained in I1C 6-3-4-8(f), it is clear that the withheld taxes do not belong to the employer and
do not constitute a fungible asset accessible to a company in distress. The withheld taxes are held in “trust for the state of Indiana....”
Id.

A. Responsible Officer.

If the corporate employer is unwilling or unable to forward the withheld employee taxes, the corporation’s officers may be held
responsible for taxes. 1C 6-3-4-8(g) provides that, that “[I]n the case of a corporate or partnership employer, every officer, employee,
or member of such employer, who, as such officer, employee, or member is under a duty to deduct and remit such taxes shall be
personally liable for such taxes, penalties, and interest.”

Pursuant to Indiana Dept. of Revenue v. Safayan, 654 N.E.2d 270, 273 (Ind. 1995), three factors are relevant in determining
if taxpayer is a corporate officer who had the authority and responsibility for the payment of taxes held in trust for the state. The
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court will look to the person’s authority within the power structure of the corporation. Where that person is a high-ranking corporate
officer within the corporate power structure, that officer is presumed to have had sufficient control over the company’s finances to
give rise to a duty to remit trust taxes. The presumption may be rebutted by a showing the officer did not in fact have that authority.

Second, the court will look to the authority of the officer as established by the articles of incorporation, bylaws, or employment
contract.

Third, the court will consider whether the person actually exercised control over the finances of the business including whether
the person controlled the corporate bank account, signed corporate check and tax returns, or determined when and in what order
to pay creditors.

In his 1997 protest letter, taxpayer identifies himself as both “secretary” and “shareholder” of the bankrupt corporation. The
Department’s records confirm that taxpayer was both an officer of the bankrupt corporation and a designated “responsible officer.”
Taxpayer has not provided information explaining his duties within the bankrupt corporation or the degree of authority taxpayer
exercised over the bankrupt corporation’s activities. However, it is unrefuted that taxpayer was one of the four officers in the
bankrupt corporation and that he owned a share of that business. As the Indiana Supreme Court has stated, “Where that person is
a high-ranking corporate officer within the corporate power structure, that officer is presumed to have had sufficient control over
the company’s finances to give rise to a duty to remit trust taxes.” Safayan, 654 N.E.2d at 273.

IC 6-8.1-5-1(c) provides in part that, “The notice of proposed assessment is prima facie evidence that the department’s claim
for the unpaid tax is valid. The burden of proving that the proposed assessment is wrong rests with the person against whom the
proposed assessment is made.” Under the court’s holding in Safayan and IC 6-8.1-5-1(c), taxpayer has the burden of demonstrating
that the proposed assessment of withholding taxes was incorrect or that he — as a responsible officer — lacked sufficient control over
the bankrupt corporation’s finances such that he did not have a duty to assure the bankrupt corporation remitted the unpaid trust
taxes.

Taxpayer has provided nothing to refute the presumption that he was a responsible officer of the bankrupt corporation, that
he had a duty to assure that the withholding taxes were paid to the state, and that he should not now be held personally responsible
for the unpaid taxes.

B. Best Information Available.

The Department determined that the bankrupt corporation had failed to forward withholding taxes due in 1993 and 1995.
Because the bankrupt corporation failed to provide any payroll records during those periods, the Department determined the amount
of unpaid trust taxes based upon the “best information available.” Taxpayer disagreed with the Department’s determination and
supplied information purporting to establish that “there is quite a difference in what appears to be an estimate by the State of Indiana
and the Actual payroll that was paid out.”

In plain, straightforward language, 1C 6-8.1-5-1(a), authorizes the Department, if it reasonably believes that a taxpayer has not
reported the proper amount of tax due, to make a proposed assessment of unpaid tax on the basis of the best information available
to the department. Although taxpayer has provided information purporting to refute the Department’s conclusion as to the amount
of unremitted trust taxes, the information provided is simply taxpayer’s own bare, unsubstantiated assertion. Taxpayer has provided
nothing which specifically refutes the Department’s conclusion or which provides a substantive basis for conclusively determining
the bankrupt corporation’s 1993 and 1995 payroll.

The Department’s proposed assessment, under IC 6-8.1-5-1(b), is deemed to be “prima facie evidence that the department’s
claim for the unpaid tax is valid.” That same section of the Indiana Code goes on to state that “the burden of proving that the
proposed assessment is wrong rests with the person against whom the proposed assessment is made.” Taxpayer has failed to meet
this burden. He is personally responsible for the unpaid trust taxes.

FINDING

The taxpayer’s protest is respectfully denied.

DEPARTMENT OF STATE REVENUE
02970580.LOF
LETTER OF FINDINGS NUMBER: 97-0580
Corporate Income Tax
For the Years 1992-1994
NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of
publication. It shall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana
Register. The publication of this document will provide the general public with information about the Department’s official position
concerning a specific issue.
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ISSUES

I. Gross Income Tax-Imposition of Tax
Authority: IC 6-2.1-2-2 (a)(2), IC 6-8.1-5-1 (b), 45 IAC 1.1-1-3.

The taxpayer protests the imposition of gross income tax.
Il. Adjusted Gross Income Tax-Imposition of Tax
Authority: IC 6-3-2-1 (b).

The taxpayer protests the imposition of adjusted gross income tax.

STATEMENT OF FACTS

The taxpayer is an out of state manufacturer of components for automobile parts. The taxpayer sold its product through an
Indianapolis sales office to an Indiana automobile parts manufacturer. After an audit, the Indiana Department of Revenue, hereinafter
referred to as the “department,” assessed additional income tax for the tax period 1992-1994. The taxpayer protested the assessment
contending that there was inadequate nexus with Indiana to assess gross or adjusted gross income tax. A hearing was held.

I. Gross Income Tax-Imposition of Tax

IC 6-2.1-2-2 (a)(2) imposes the Indiana gross income tax on “the taxable gross income derived from activities or businesses
or any other sources within Indiana by a taxpayer who is not a resident or a domiciliary of Indiana.” All tax assessments are
presumed to be accurate and the taxpayer bears the burden of proving that any assessment is incorrect. 1C 6-8.1-5-1 (b).

The issue to be determined in this case is whether or not the taxpayer’s gross income was derived from activities or sources
in Indiana, thus subjecting that income to the Indiana gross income tax.

In the last first year of the audit, the taxpayer had a sales office in Indianapolis. During the last two years of the audit, a related
corporation had the sales office in Indianapolis. The sales office was a single point of contact office for the taxpayer’s only Indiana
customer. Most contact between the customer and the taxpayer was handled through this office.

The Indianapolis office had two persons assigned to it. The salesman is in the office everyday. The office is used after a field
call to communicate data and information to others in the taxpayer’s organization. The inside salesman makes sure that all orders
are entered in the computer system and assures that all orders were shipped to the right place. The office keeps track of shipment
by exception which means that if the division cannot ship the product, the division contacts the sales office and the office forwards
the message to the Indiana customer. If there is a problem other than quality control, the customer calls the Indianapolis office which
coordinates the resolution of the problem.

All purchase orders go to the Indianapolis sales office where they are approved. This information is checked, entered into the
computer system and sent to the appropriate manufacturing division. A hard copy of this order is also mailed to the manufacturing
division. Specifications and blueprints are brought to the Indianapolis sales office by the salesman and copies are forwarded to the
manufacturing division.

The Indianapolis office has all the Indiana customer files. These include orders kept by sequential number of the parts and
drawings of all of the customer’s parts. The sales office also serves as a repository for literature, bulletins, data sheets, qualification
tests, and their results.

The taxpayer also provides engineering services to the customer at the customer’s Indiana plant and at the Indianapolis office.

45 1AC 1.1-1-3 explains that gross income subject to the Indiana gross income tax derives from Indiana activities such as the
operation of an office in Indiana, the performance of services in Indiana, and other business activities within the state. The taxpayer’s
activities in Indiana meet this basic test. The gross income derived from these activities is subject to the Indiana gross income tax.

FINDING

The taxpayer’s protest is denied.

I1. Adjusted Gross Income Tax-Imposition of Tax
DISCUSSION

Pursuant to IC 6-3-2-1 (b), Indiana imposes an adjusted gross income tax on “that part of the adjusted gross income derived
from sources within Indiana of every corporation.” As discussed in the first section of this Letter of Findings, the taxpayer has
significant activities in Indiana. Therefore, it is subject to the tax on the adjusted gross income from those activities.

FINDING

The taxpayer’s protest is denied.
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NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of
publication. It shall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana
Register. The publication of this document will provide the general public with information about the Department’s official position
concerning a specific issue.
ISSUES

I. Gross Income Tax-Imposition of Tax
Authority: IC 6-2.1-2-2 (a)(2), IC 6-8.1-5-1 (b), 45 IAC 1.1-1-3.

The taxpayer protests the imposition of gross income tax.
Il. Adjusted Gross Income Tax-Imposition of Tax
Authority: IC 6-3-2-1 (b).

The taxpayer protests the imposition of adjusted gross income tax.

STATEMENT OF FACTS

The taxpayer is an out of state manufacturer of components for automobile parts. The taxpayer sold its product through an
Indianapolis sales office to an Indiana automobile parts manufacturer. After an audit, the Indiana Department of Revenue, hereinafter
referred to as the “department,” assessed additional income tax for the tax period 1992-1994. The taxpayer protested the assessment
contending that there was inadequate nexus with Indiana to assess gross or adjusted gross income tax. A hearing was held.

I. Gross Income Tax-Imposition of Tax

IC 6-2.1-2-2 (a)(2) imposes the Indiana gross income tax on “the taxable gross income derived from activities or businesses
or any other sources within Indiana by a taxpayer who is not a resident or a domiciliary of Indiana.” All tax assessments are
presumed to be accurate and the taxpayer bears the burden of proving that any assessment is incorrect. 1C 6-8.1-5-1 (b).

The issue to be determined in this case is whether or not the taxpayer’s gross income was derived from activities or sources
in Indiana, thus subjecting that income to the Indiana gross income tax.

In the last first year of the audit, the taxpayer had a sales office in Indianapolis. During the last two years of the audit, a related
corporation had the sales office in Indianapolis. The sales office was a single point of contact office for the taxpayer’s only Indiana
customer. Most contact between the customer and the taxpayer was handled through this office.

The Indianapolis office had two persons assigned to it. The salesman is in the office everyday. The office is used after a field
call to communicate data and information to to others in the taxpayer’s organization. The inside salesman makes sure that all orders
are entered in the computer system and assures that all orders were shipped to the right place. The office keeps track of shipment
by exception which means that if the division cannot ship the product, the division contacts the sales office and the office forwards
the message to the Indiana customer. If there is a problem other than quality control, the customer calls the Indianapolis office which
coordinates the resolution of the problem.

All purchase orders go to the Indianapolis sales office where they are approved. This information is checked, entered into the
computer system and sent to the appropriate manufacturing division. A hard copy of this order is also mailed to the manufacturing
division. Specifications and blueprints are brought to the Indianapolis sales office by the salesman and copies are forwarded to the
manufacturing division.

The Indianapolis office has all the Indiana customer files. These include orders kept by sequential number of the parts and
drawings of all of the customer’s parts. The sales office also serves as a repository for literature, bulletins, data sheets, qualification
tests, and their results.

The taxpayer also provides engineering services to the customer at the customer’s Indiana plant and at the Indianapolis office.

45 |AC 1.1-1-3 explains that gross income subject to the Indiana gross income tax derives from Indiana activities such as the
operation of an office in Indiana, the performance of services in Indiana, and other business activities within the state. The taxpayer’s
activities in Indiana meet this basic test. The gross income derived from these activities is subject to the Indiana gross income tax.

FINDING

The taxpayer’s protest is denied.

I1. Adjusted Gross Income Tax-Imposition of Tax
DISCUSSION

Pursuant to IC 6-3-2-1 (b), Indiana imposes an adjusted gross income tax on “that part of the adjusted gross income derived
from sources within Indiana of every corporation.” As discussed in the first section of this Letter of Findings, the taxpayer has
significant activities in Indiana. Therefore, it is subject to the tax on the adjusted gross income from those activities.

FINDING

The taxpayer’s protest is denied.
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NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of publication.
Itshall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana Register. The publication
of this document will provide the general public with information about the Department’s official position concerning a specific issue.
ISSUES
I. Gross Income Tax-Imposition of Tax
Authority: IC 6-2.1-2-2 (a)(2), IC 6-8.1-5-1 (b), 45 IAC 1.1-1-3.
The taxpayer protests the imposition of gross income tax.
Il. Adjusted Gross Income Tax-Imposition of Tax
Authority: 15 U.S.C.S.381, IC 6-3-2-1 (b), Indiana Department of State Revenue v. Continental Steel Corporation, 399 N.E.2d
754 (Ind. Ct. App. 1980), Wisconsin Department of Revenue v. William Wrigley, Jr., Co., 112 S.Ct. 2447 (1992), in Black’s Law
Dictionary, Seventh Edition, 1999, page 774.
The taxpayer protests the imposition of adjusted gross income tax.
STATEMENT OF FACTS

The taxpayer is an out of state manufacturer of components for automobile parts. The taxpayer made its Indiana sales through
the Indianapolis sales office of two related corporations. After an audit, the Indiana Department of Revenue, hereinafter referred
to as the “department,” assessed additional income tax for the tax period 1992-1994. The taxpayer protested the assessment
contending that there was inadequate nexus with Indiana to assess gross or adjusted gross income tax. A hearing was held.

I. Gross Income Tax-Imposition of Tax

IC 6-2.1-2-2 (a)(2) imposes the Indiana gross income tax on “the taxable gross income derived from activities or businesses
or any other sources within Indiana by a taxpayer who is not a resident or a domiciliary of Indiana.” All tax assessments are
presumed to be accurate and the taxpayer bears the burden of proving that any assessment is incorrect. 1C 6-8.1-5-1 (b).

The issue to be determined in this case is whether or not the taxpayer’s gross income was derived from activities or sources
in Indiana, thus subjecting that income to the Indiana gross income tax.

This situation involves three corporations, the taxpayer and two corporations which sold taxpayer’s product to the Indiana
customer. Each of the three corporations is a wholly owned subsidiary of a holding company. Each of the holding companies is a
wholly owned subsidiary of one corporation. In the last first year of the audit, the taxpayer sold its product through one related
corporation’s Indianapolis sales office. During the last two years of the audit, the taxpayer sold its product through another related
corporation’s sales office. However, the sales office never changed. Rather, the corporate structure was changed so that the sales
office was part of two different corporations. The sales office was a single point of contact office for the taxpayer’s only Indiana
customer. Most contact between the customer and the taxpayer was handled through this office.

The Indianapolis office had two persons assigned to it. The salesman is in the office everyday. The office is used after a field
call to communicate data and information to others in the taxpayer’s organization. The inside salesman makes sure that all orders
are entered in the computer system and assures that all orders were shipped to the right place. The office keeps track of shipment
by exception which means that if the division cannot ship the product, the division contacts the sales office and the office forwards
the message to the Indiana customer. If there is a problem other than quality control, the customer calls the Indianapolis office which
coordinates the resolution of the problem.

All purchase orders go to the Indianapolis sales office where they are approved. This information is checked, entered into the
computer system and sent to the appropriate manufacturing division. A hard copy of this order is